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In a state where there are 230 federally-recognized tribes that have a special relationship with the Federal government, the Department of the Interior is now throwing into the mix approximately 200 state-chartered, private, for-profit corporations with whom DOI must consult in addition to tribes.

Alaska Native Claims Settlement Act (ANCSA) corporations, while established by federal legislation as part of the settlement of Alaska Native land rights, are incorporated under the laws of the State of Alaska as private, for-profit corporations.  These corporations own and manage lands that were formerly tribal lands, conveyed to for-profit corporations under the terms of ANCSA.

In the early years of the newly-formed Alaska Native Claims Settlement Act corporations (ANC’s), many non-Native Alaskans thought the role of the ANCSA corporations was to provide for the health, education and welfare of individual Alaska Natives.  That was a common misconception the corporations worked to correct.  These corporations were established to administer funds and the land conveyed under ANCSA on behalf of the owner shareholders, and to become profitable in order to ultimately provide dividends to their shareholders.  Health, education and welfare needs are determined and met on an individual basis.  ANC’s, like any privately-held corporation, do not provide for these needs to individuals shareholders.  Language under the Preamble of this draft policy that implies this is the case should be removed.
This move to consult with ANCSA corporations, whose lands were once tribal lands, is based on a simple statement included in a budget bill – “[t]he Director of the Office of Management and Budget [and all Federal agencies] shall hereafter consult with Alaska Native corporations on the same basis as Indian tribes under Executive Order No. 13175.”   This language does not specify consultation on what.  This draft policy must be more definitive and must state over what, specifically, consultation would occur.  If the Department is considering taking actions that might impact ANC’s, does DOI specifically mean ANCSA Corporation –owned land, or does the Department cast a wider net on behalf of these privately-owned companies?  Before finalizing this policy, a determination must be made to narrow the interest of ANC’s to impacts of DOI actions on ANC-owned land and waters, and nothing more.  Anything else is unwarranted.
Having served as a tribal/Native Liaison for both the U.S. Environmental Protection Agency and the 611th Air Support Group in Alaska, USAF, I attended meetings in which federal agencies developed tribal policies that would serve as the basis for government-to-government consultation.  The efforts were in-depth and as definitive as possible without violating the spirit of government-to-government consultation, and actively involved participation from tribal representatives.  Agencies worked to identify how they would determine areas of interest and concern to tribes, and provided policy direction to initiate the consultation on that basis.  There is no similar defined area of ANCSA corporate interests and that should not be left to either the corporations or DOI agencies to interpret on a case-by-case basis.  If DOI goes forward with a policy to guide consultation with ANCSA corporations, I encourage a tight definition of the resources over which DOI and ANCSA corporations would consult, again, confined to those lands and resources actually owned by the corporation.

The draft policy states, “…this Policy will not diminish in any way that relationship and the consultation obligations towards federally recognized Indian tribes.”  If DOI expands the scope of land and water areas over which it would consult with ANC’s beyond what these corporations own, this will interfere with the government-to-government consultation that occurs between the federal agencies and Alaska’s tribes.  What weight would be given to ANC comments versus tribal comments?  The best way to make sure that doesn’t happen is to consult with ANC’s only on matters that might affect the lands they own.  And because these lands were once tribal, consultation with tribes on impacts to these lands is required under tribal consultation policies.
The Department also needs to define “action that has a substantial direct affect on ANCSA corporations.”  My recommendation is to define this as “action that has a substantial direct affect on ANCSA corporation-owned lands,” and nothing more.  Tribal consultation overall, which is more expansive than corporate consultation, and consultation with ANCSA corporations on their assets only, will cover Native interests.  If the draft policy is changed to maintain ANC interests as narrowly held to ANC lands only, this will protect the special relationship federal agencies have with tribes in Alaska.
Definitions are critical to the proper implementation of this draft policy.

1. ANCSA corporation land, water and resources must be confined to land, water and resources actually owned by ANCSA corporations;

2. The ability of an ANCSA corporation to participate in Department programs for which it qualifies should be restricted to those for which it qualifies today, and this policy should not be used to create programs for ANCSA corporations.

The draft policy specifically mentions “unique status, structure and interests of ANCSA corporations….”  in Sections IV – VII.  There is no denying the status of ANCSA corporations is unique, having been created through an act of Congress to settle Alaska Native land rights.  The structure is unique in that corporate stock cannot be sold and only Alaska Native shareholders may vote their shares on corporate matters.  Because these are corporations owned by Alaska Natives, this provides corporate leadership a base from which to advocate on behalf of Alaska Native people on various issues which is politically effective.  This does not include, however, advocating in place of tribes on tribal matters, unless the tribes specifically ask the ANC’s to do so.
ANCSA corporations are incorporated under the laws of the State of Alaska; they operate with a Board of Directors and corporate managers.  The corporate position often does not include the tribal position on a given development issue, and tribal input is not sought by these corporations, at least in my region.
To protect the existing government-to-government relationship between the United States Federal Government and the federally recognized tribes in Alaska, my first reaction to this draft policy is, “We don’t need it.”  However, if the Department of the Interior has determined it will take one sentence from a budget bill and build a less-than-definitive policy around it, then I must speak to my support for a consultation policy that is restricted to ANCSA corporation-owned lands and resources and nothing more.
