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§ 

CONSENT DECREE 
FOR NATURAL RESOURCE DAMAGES 

Consent Decree is made and entered into by and among 

- 1 -

States 



2. The States State assert at Point 

Comfort site have resulted in the release of hazardous substances into the environment, including 

discharge of mercury into Lavaca Bay. 

at 

23, 

- 2-



7. or 

describing its selection of the remedial action to be implemented at the Site. Notice of the issuance 

of the ROD was published in accordance with Section 117(b) ofCERCLA, 42 U.S.C. § 9617(b). 

9. 311 

§ 321, 

implemented a natural resource damage assessment ("NRDA") to evaluate the loss or 
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C'rmnll,',Prl at 

Site 

and which was released on November 9,2001. 66 Fed. Reg. 55650 (November 9, 2001); 26 Tex. 

Reg. 9312 (November 9, 2001). 

assessment resources an 

nrr,nOQpri assessment 

1.32 11.81, 42 

Environmental Pohcy ("NEPA"), 42 U.S.c. § 4321, et seq. 
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releases 

payments by Defendants of Past Assessment Costs and Future Costs. 

16. Contemporaneously with the lodging ofthis Consent Decree, the United States, on 

are 

Defendants for such Natural Resource Damages. Except as otherwise provided the Federal 
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1. JURISDICTION AND VENUE 

19. This Court has jurisdiction over the subject matter and of this action pursuant to 28 

33 42 §§ 

\'JVl"'0'-'Jl1L Decree 

Decree to 

the States the and successors and assigns. 
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contractor to np1CTr.rrn any action to a 

Decree of the pertinent terms of this Consent Decree, and shall include a requirement of conformity 

with the pertinent terms of this Consent Decree in all contracts for the perf0D11anCe of any 

means a storm 

as as in 1ll 
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§ 

as 

implementation of the several Recreational Projects, including any 

modifications to that plan authorized in accordance wi th the Consent Decree. 

means 
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1. "Natural Resource Damages" means compensatory relief or damages, 

including the reasonable costs of assessing such damages, that are 

§ 

maybe 

D 

& Code or Section 7.109 Texas Water Code. 
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the 

p. "Party" or "Parties" means the United States and the State of Texas, 

individually and on behalf of the Trustees, and Defendants Alcoa and A W A, 

one or more IS 

U,",'"li'-l'-'" on 
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m 

as 

described in this Consent Decree and in each of the Implementation Plans. 

v. "Restoration Projects" means the Marsh Restoration Project, the Oyster Reef 

z. 

as 

2. attached to Consent Decree. 
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23. 

perform all Restoration Activity required of it by this Consent Decree. 

25. Payment of Past Assessment Costs and Future Costs bv Defendants. Defendants shall 

Assessment Costs as 

necessary to 
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peJr!onnan(~e must not 1'>Plrfr,1crn"rl 

(30) days of such notice, or reached agreement with the United States or the State on a schedule for 

perfonnance, or invoked Dispute Resolution pursuant to Section X (Dispute Resolution), A W A shall 

States State so 

same 

to 
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to cause m 

assume property management responsibilities for said property until such time as the transfer occurs. 

28. After Defendants transfer the Whitmire Property, the Property will be incorporated 

Aransas at cost 

contractors 

and assigns, ingress and egress on, over and across and appropriate use for purpose 
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at 

(Restoration Implementation and Verification). 

33. Defendants shall have fully performed its obligation to implement the Marsh 

~V'Hi)'~Hl Decree upon 

also aQ(lre:ss 

to 
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not 

until 



at 

VLA-D. 

36. Defendants shall have fully performed their obligation to implement the Oyster Reef 

upon 

D. 

37. 

necessary to 
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40, Within 30 days after entry oHhis Consent Decree, Defendants shall provide a written 

notice to the Trustees designating a Restoration Project Manager for each of the Restoration Projects, 

ornel'sOlls so ,-,"'en"",-." 
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c. 

42. The Trustees will reVIew submittals provided by Defendants to the Lead 

Administrative Trustee, in meetings among themselves Defendants, participate 

is necessary 

rprn 11 -r»r! to 

or to to 

111QUV_U, report, or to 
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versions are 

a cause such nor 

shall such failure to be present of itself render any activity perfonned by 

Defendants inconsistent with this Consent Decree or with the Implementation 

to 

on 

reject any report submitted by Defendants 

- 19-

to 

is inaccurate or fails to 



1S a 

Administrative Trustee, such document shall be submitted within 60 days of 

the occurrence or activity for which that document is required to be submitted 

ACiffiJlIll:SlnUl1ie Trustee. 

as 
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a 

Restoration Projects within 60 days of completing all construction activities necessary to implement 

that Restoration Project. For each Restoration Project, the Post-Construction Report shall include 

necessary the 

or 
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48. 

necessary to 

For each Restoration Project, the Project Completion Report shall include information, or shall 

reference information previously submitted, documenting that all activities have been completed in 

Consent Decree. 

Completion or any 
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36, 

52. Final Certification of Completion of All Restoration Projects: Within 60 days after 

the Lead Administrative Trustee has certified Defendants' completion of all of the Restoration 

5 

either L''-'.LVL1UUHC" or on 

Trustees, provides written notice that a Major r~'-'U'-J'H is necessary, within 45 days 
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Action 

is not a 

extent to 

(c) The action(s) and/or monitoring activities proposed to be undertaken to 

rectify, resolve or otherwise address such condition(s) or circumstance(s); 

aellennlllUllOn or 

v~c'~u.u.cn'v means to aO(lre:ss or In event 

the Lead Administrative Trustee does not approve Corrective Action 
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or or 

or a 

implement the activities in the Corrective Action Plan in accordance with the schedule provided 

therein. 

on-

or, .u"'''AUF-, not ,",Vl.HUl.H 

required by Corrective Plan or activities undertaken are not material 
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or IS Event occurs to the LULuu-un'H of the non-Event 

requirements of paragraph 33(a) or (b), Defendants shall undertake additional Restoration Activities 

to address damage to the Marsh Restoration Project caused by the Event, in accordance with Section 

\..Huau.t,'"' to Marsh 
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ornot an 

Where the Trustees determine that an Event has not occurred, any further action at the Marsh Proj ect 

Site is governed by Section VI.D (Major Corrective Action) unless Defendants dispute the 

x on 
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Event or to pay Trustees an amount 

residual financial obligation under this Section VLE for use by the Trustees to undertake activities 

appropriate to the restoration of the Marsh Restoration Project. 

cost 

with supporting cost documentation, 
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69. Certification of Completion of Restoration Activities for Event: Within 15 days of 

receipt of the Event Restoration Report, or the conduct of any joint inspection requested by the Lead 

Trustee is 

to 
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an amount 

Restoration Activities under Section VLE of the Consent Decree. 

71. End of Obligation Due to an Event. Defendants' obligation to undertake any 

to 
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30 days 

sent to 

Department of the Interior 
Natural Resource Damage Assessment and Restoration Program 
Attn: Restoration Fund Manager 
1849 C. Street, NW, Mailstop 4449 

to 

for the Southern District of Texas, whichever is later. Any payment received the Department 

- 31 -

or 



a. 

Attn: Stephanie Fluke 
9721 Executive Center Dr. N., Suite 137 
St. Petersburg, FL 33702 

Chief 

Assessment as 

Texas Parks Wildlife Department: $21,046.66 
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$ 

74. Following the entry of this Consent Decree, order to fully satisfy the claims 

Federal Trustees and the State Trustees for Future Costs, Defendants shall pay the sum of 

$195,000.00 by FedWire Electronic Funds Transfer ("EFT") to an account established within DOl's 

et 

" 

Defendants shall provide notices of all payments, all written documents pertaining to Majeure, 
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Implementation and Verification) and VII (Payment of Past Assessment Costs and Future Costs), 

Defendants shall provide notices of all payments, all written documents pertaining to the transfer of 

VI 

Implementation Verification) and Past Assessment Costs and Future Costs), 
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7906 33rd Street, Suite 
Tulsa, Oklahoma 74145 

Carol Lear 
Texas Commission on Environmental Quality 

78. United States and State shall provide notices, 

certifications, and decisions to be submitted to the Defendants via mail and electronic media to the 
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respect to the Parties. 

and 

Pamela M. Giblin 
Derek R. McDonald 

any 
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IS as any 

extent not to 'vVJlHL'L'-'i.v 

Restoration Project or a failure (not itself caused by an event of force majeure) to satisfy the 

requirements of the Implementation Plans. "Force Majeure" does include a FWS requirement that 

cease presence an v~n-'-UU."-'-'L 

or 

to assert a a statement as to 

circumstance cause or contribute to an endangerment to health, welfare or 
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Decree are A++,~~">r< 

the force majeure will be extended by the Lead Administrative Trustee, on behalf of the Trustees, 

for such time as is necessary to complete those obligations. An extension of the time for 

the 

HH.'VU<Lau,nu to 

Sections V (Natural Resource Restoration Requirements), (Restoration Implementation and 
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serve 

on the opposing entity its statement of position together with supporting documentation within 10 

days of such Dispute Notice and the opposing entity shall serve on the Party disputing the issue its 

statement 

a 

a 

the burden of demonstrating merit of position according to a standard of review based on 
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XI. STIPULATED PENALTIES 

88. Defendants shall be liable for stipulated penalties in the amounts set forth in 

States State 

as 

1 
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if any, due 

process in accordance with the final resolution reached. Stipulated penalties shall be paid 50% to 

the United States and 50% to the State of Texas as follows: 

sent to as 

to 

made payable to the "State Texas." payment Natural 
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as 

Section, the United States and the State each hereby covenant not to sue or otherwise take any civil 

or administrative action against Defendants; or, to the extent they are bound by this Consent Decree, 

to successors assigns, Natural Resource Damages. 

season 

at 50% 
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covenants not to sue to 

do not extend to any other person. 

93. Trustees' Reservation of Rights. 

is or 

unknown conditions or this infonnatioTI, together with any 

- 43 -



enviromnent 

administrative record supporting the ROD that was issued On 

December 20, 2001. 

Lons~~m Decree is 

- 44-



are 

or state occur or 

incident to the perfonnance of any Restoration Activity under this 

Consent Decree. 

reserves 

defenses based upon any contention the claims raised by States or the 

- 45 -



or any or to 

Damages resulting from the release of hazardous substances from the Site, pursuant to any federal, 

state, or common law, including, but not limited to any direct or indirect claim for reimbursement 

Resource 

not <UVH'<V'V 

any damages caused, whole or part, by act or omission of any person, any 
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§ 

Texas 

or loss of property or personal injury or death caused by the negligent or wrongful act or omission 

of any employee ofthe State while acting within the scope ofms office or employment; however, 

or act 

or any 

cause any ",,,,'rc,,,ft not a to not 

be construed to waive or nullifY any rights any person not a signatory to Consent Decree 
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101. Any record, document, data and other infonnation that Defendants are required by 

this Consent Decree to provide directly to the Trustees shall be considered a public record and shall 

be as 

102. to 1 

or 

recognized by federal law, or declared by Defendants to be Alcoa shall make available to 
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is to reasons 

information is considered to be CBI. Records, documents or information, or portions thereof, that 

the Trustees determine to be CBI under applicable federal laws or regulations will be protected from 

extent manner ,:trt"rrlPr! 

or ottlerpT()Ce:ea:mg C011ce:mlng 

Consent 
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106. lVU.H1\~ULJcVli to Consent 

Exhibits hereto, that materially alters a Restoration Project or any requirements herein must be 

approved by the Court. 

07. 

necessary to address or co'om,UC)flS or ClrCUJmstarlces, or may 

to vLUHU.''-',", or 

Projects which are required to be HUII-,"VLH~"UL~'~ Consent 
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State is to a: 

comment in accordance with Section 122(d)(2) ofCERCLA, 42 U.S.c. § 9622(d)(2), and 28 C.F.R. 

§ 50.7. The United States and the State reserve the right to withdraw or withhold its consent if 

comments rpCf<:>rl1,n Decree UJ"'''vlV''''' 

Assessment 

shall not affect covenants, reservations, effects settlement set forth Section 
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to 

is to on 

with respect to aU matters arising under or relating to this Consent Decree. Defendants hereby agree 

to accept service in that manner and to waive the formal service requirements set forth in Rule 4 of 

the Federal Rul.esofCivil Procedure and any applicable rules of this Court, including. but not limited 

answer to 
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Tulsa Field Solicitor's Office 
7906 East 33rd Street, Suite 
Tulsa, OK 74145 

Michael T. Shelby, U.S. Attorney 
Southern District of Texas 

-53-



-54-



Agent rkUl .. I!\" to on 

Name (print): Ralph W. Waechter 

Title: 
Address: 
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Title: 
Address: 
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on 

7 - Coastal Surface Lease (for Project 

Exhibit 8 - TGLO Coastal Surface Lease (for Oyster Reef Project Implementation) 

These Exhibits have not been attached to this Consent Decree for Natural Resource 


