REPORT ON ADR REVIEW  

INTRODUCTION

Task
On January 23, 2001, the Deputy Assistant Secretary for Budget and Finance tasked the Dispute Resolution Specialist (DRS) and the Director of the Office of Planning and Performance Management (Director, PPP) to create an interagency team to review the Department’s Alternative Dispute Resolution (ADR) policy, programs and organizational structure, and develop a departmental implementation plan for the effective coordination of all ADR efforts 

throughout the Department.  (see Appendix A: Memorandum of January 23, 2001).  The purpose of the review was to:

A.  Determine the optimal location for the DRS’ centralized coordination function. 

B.  Develop an organizational framework to support full and effective implementation of      
       the Department’s ADR policy under the leadership of the DRS.

C.  Clarify the appropriate allocation of resources to support the DRS function and the full                 implementation of the Department’s ADR policy.

D.  Identify ways to reduce administrative redundancy, and improve customer service and the            quality of ADR programs.

Review Process

During a five month review process, an interagency team was created, and developed 

a process for assembling data and best practices information from all of the bureaus and 

functional areas within the Department, as well as from 22 other Federal agencies.  

(see Appendix B:  Review Process and Methodology).  
(
Co-chairs contracted an independent ADR consultant and facilitator to assist with 

the task and created an interagency work team and a senior level executive committee representing the various functional components of the Department.

(
Work team established a review process and presented to executive committee.

(
Work team gathered information from within and outside the Department through

interviews, meetings, surveys and requests for materials and documents.

(
Work team reviewed and summarized existing materials and data collected.

(
Work team identified findings relying on data and existing information and brainstormed options and recommendations. 

(
Co-chairs worked with consultant and work team to draft report and recommendations.

(
Report and recommendations presented to executive committee for discussion.

(
Final report and recommendations submitted to Deputy Assistant Secretary for Budget and Finance for decisions.

Background

Since 1990, Congress and the Executive branch have encouraged the use of ADR in appropriate 

circumstances.  (see Appendix C:  Authorities).  The Department’s Final ADR Policy, published 

in August of 1996, encourages the broadest possible use of ADR processes, consistent with 

existing law and the Department’s mission and resources.  (see Appendix D: DOI ADR Policy).  

The use of ADR is encouraged to address all areas of the Department’s efforts, including 

workplace, programmatic, contracts and regulations.

ADR is a broad term encompassing a spectrum of processes that can be used to effectively prevent, manage and resolve conflict in a wide variety of circumstances. These methods of dealing with conflict are generally more flexible, creative and cooperative than the traditional approaches of court litigation and administrative adjudication.  The appropriate use of ADR and collaborative and consensual approaches to planning, problem-solving and decision-making can save time, reduce costs, lead to more equitable and durable solutions and policies, and improve communication and strengthen relationships.  

The goal of the Department’s ADR policy is to improve the efficiency and effectiveness of our 

operations, and to strengthen external relationships with our customers and constituents, industry, 

private organizations, and the other Federal, State, Tribal, and local government entities with 

which we interact in our work.  This ADR policy supports Secretary Norton’s 4 C’s: 

Communication, Consultation, and Cooperation, in the interest of Conservation.  The 

recommendations in this report are intended to support the Secretary’s vision and to foster a 

culture and climate where collaborative problem-solving and early conflict resolution are 

standard business practice throughout the Department in all areas of our work.

FINDINGS AND RECOMMENDATIONS

This report highlights the most significant findings and recommendations of the ADR review.  These findings and recommendations reflect conclusions reached by the work team after considering all of the information and data compiled through the review process.  The report presented to the Deputy Assistant Secretary for Budget and Finance, includes appendices summarizing the information and data relied upon to reach these findings and develop these recommendations. (see attached Table of Appendices).  A copy of the complete report with appendices is available on request.

A.  Location of Dispute Resolution Specialist (DRS) Position/Office
Current State: The Administrative Dispute Resolution Act (ADRA) requires each Federal agency to designate a Department level DRS. Under the current ADR policy, the Director of the Office of Hearings and Appeals (OHA), located in Arlington, Virginia, is designated as a collateral duty DRS for the Department of the Interior.  However, we have now established a full-time Departmental DRS position in the Director’s Office of OHA, and this review was undertaken to determine the optimal organizational placement for that position.

Issues/Concerns: The current placement of the DRS position under the Director of OHA affords neutrality, but is not the optimal location for providing policy guidance, effective leadership and broad coordination across the Department.  OHA is responsible for adjudicating and resolving disputes at the later stages after Department action has been taken and challenged.  The DRS performs a broader function, and works in collaboration with all Bureaus and offices to 

identify opportunities to prevent and manage conflict before the dispute arises, and to resolve disputes at the earliest opportunity.  The current location does not afford a broad view of Departmental activity, hinders the ability to coordinate effectively, reduces accessibility, lacks visibility, limits opportunities to interact with leadership in other Bureaus and offices, and interferes with the ability of the DRS to identify ADR champions and build broad awareness and support for the full use of ADR. 

Recommendations: The preferred organizational placement for the DRS function/office is in the Office of the Assistant Secretary for Policy, Management and Budget, either as a direct report to the Assistant Secretary or with an administrative report through the Deputy Assistant Secretary for Policy, or the Deputy Assistant Secretary for Budget and Finance.

Rationale: This recommendation is consistent with the culture and organizational structure of the Department of the Interior and the findings of the benchmark interviews conducted with 22 Federal agencies.  Establishing the DRS position under the Assistant Secretary for Policy, Management and Budget, signals top leadership support for ADR, and affords sufficient neutrality, independence, and visibility, as well as access to decision-makers, policy guidance, and stakeholders.  In the benchmark interviews, these were the criteria identified as most important in determining the optimal location for the agency’s Dispute Resolution Specialist function.  An administrative report through an office headed by a career civil servant may enhance long-term continuity.

Alternatives: The Office of the Deputy Secretary would satisfy the key criteria.  Depending on the designation of the Department’s Chief Operating Officer, this may be an appropriate location as well. 

B.  Role and Function of Dispute Resolution Specialist
Current State:  Under the ADRA, the DRS is responsible for ensuring implementation of the provisions of the Act and the agency’s ADR policy.  The current ADR policy establishes the DRS as chair of the Interior Dispute Resolution Council (IDRC) and the focal point for ADR activity, and requires the DRS to:

(  Facilitate intra-Departmental coordination and communication and reduce administrative             redundancy.

(  Ensure consistent, quality ADR training and provide training opportunities for senior managers     who determine or influence how disputes will be managed, and for attorneys and Judges.

(  Establish minimum qualifications for third party neutrals and Department employees with           ADR responsibilities.

(  Maintain an open door policy, welcoming inquiries from, and offering assistance to, Bureaus        and others.

(  Coordinate the Bureaus’ program evaluations and prepare an annual report to the Secretary.

Issues/concerns: The DRS position is not fully utilized. Bureaus/offices responsible for developing and implementing ADR programs have received minimal guidance and support from the Department.  The DRS’ effectiveness in ensuring full implementation of the Department’s ADR policy has been limited due to a lack of awareness and understanding of the DRS role and functional responsibilities. A highly decentralized approach to ADR has resulted in: minimal Departmental leadership, lack of coordination of efforts, missed opportunities to use ADR, no effort to reduce administrative redundancy, inconsistent implementation, no sharing of resources, lack of quality control, failure to consistently track, measure and evaluate results of ADR programs, inadequate training, failure to set standards for use of ADR, and uneven and inconsistent reporting on the use of ADR.

Recommendations:  Department leadership must clearly identify and support the role and functional responsibilities of the DRS.  The Department should establish one Departmental office responsible for all ADR policies and programs, including workplace, programmatic, regulatory and contracts.  The DRS should be established as the Department’s principal point of contact for ADR policy, guidance and information, and responsible for the overall coordination of all ADR programs and activities.  The DRS should be responsible for setting standards, and for ensuring consistent monitoring, evaluating and reporting on the Department’s progress in fully implementing its ADR policy.  The DRS function should focus on policy, dissemination of information and guidance, direction of process and program design and implementation, coordination of ADR initiatives, evaluation, and training, rather than providing direct in-house third party neutral service.  The cost and benefit of using internal and external third party neutrals should be evaluated by the DRS. Consistent with the FAIR Act, the DRS should utilize external experts and service providers to the maximum extent practicable, and will be responsible for establishing and maintaining mechanisms for obtaining qualified ADR neutrals and ADR service providers.  

Rationale: Benchmarking results and internal findings indicate that effective centralized coordination, and strong, clear, consistent Departmental leadership, guidance and support are essential to integrating the use of ADR and consensus-building processes into the work of a large, decentralized Federal agency.  The DRS’ ability to provide consistent Departmental guidance, set common standards, coordinate efforts, initiate pilots, and monitor and evaluate the use of ADR and the results of ADR programs, were consistently identified as keys to success by other similarly situated Federal agencies.  

C.  Organizational Structure to Support Implementation of ADR Policy
Current state:  The current organizational framework consists of the DRS, the Interior Dispute Resolution Council (IDRC) and the Bureau Dispute Resolution Specialists (BDRS).  

The IDRC, composed of the Assistant Secretaries, the Solicitor, and the Director of the Office     of Regulatory Affairs, and chaired by the DRS, is responsible for acting as an information clearinghouse, monitoring and evaluating the use of ADR and negotiated rulemaking, assisting the Bureaus in implementation of their ADR plans, assisting in policy and process coordination, recommending ADR training courses and program design, and acting as liaison between the Department and the Federal ADR community.  A BDRS is appointed by each Bureau head and is responsible for developing and fully implementing the Bureau’s ADR plan, for selecting ADR pilot initiatives, for reviewing all contracts and standard agreements for inclusion of ADR provisions, and for monitoring, evaluating, and modifying the Bureau’s ADR programs and initiatives.  Each BDRS is required to receive appropriate training identified by the DRS.  

 Issues/concerns:  The role and purpose of the IDRC are unclear.  Designated members have neither found the time to participate in IDRC functions, nor appointed senior management designees to participate.  The DRS performs the enumerated responsibilities of the IDRC, including clearinghouse function, program and training guidance, and liaison role.  Without stronger top management support and stature, the DRS cannot effectively chair a council at this senior level, and has no reliable mechanism for communicating and coordinating with Bureau management and other senior officials.  In most Bureaus, the BDRS function is assigned to an employee with an otherwise full workload, as a collateral duty.  Generally, the BDRS does not have sufficient authority, visibility or stature within the Bureau to access senior management or influence decisions or policy.  Similarly, there is no consistency in BDRS’ organizational placement, training, functional responsibility, access to top management and information, or with regard to the resources provided to support full implementation of the Bureaus’ ADR plans. 

Recommendations:  The Department must establish an organizational framework with clear lines of responsibility and clear coordination of relationships to provide maximum support for the Department’s full integration of ADR and other collaborative approaches to problem-solving.  In addition, the structures responsible for implementation must have sufficient dedicated resources to be effective.  The Department should:

(   Establish a full-time dedicated BDRS in each of the 8 Bureaus and in the Office of the                  Solicitor, with common training requirements, organizational placement (mirroring the DRS) 

     and functional responsibilities.  Establish a collateral duty BDRS in OHA and ORA.  Create 

     a BDRS Council, chaired by the DRS, to function as a Departmental team to provide effective 

     coordination and consistent guidance, establish minimum standards, and consistently monitor 

     and evaluate progress of all ADR programs and initiatives.

(   The DRS office should house an ADR Workplace Coordinator, responsible for working with 

     the heads of EEO and Personnel, the Office of the Solicitor, and workplace ADR contacts in 

     each of the Bureaus, to coordinate the design and implementation of one effective and 

     efficient workplace ADR program that reduces administrative redundancy and improves 

     customer service.
(   Provide sufficient stature, staffing and budget for the DRS office and the BDRS team to               accomplish the work necessary to support full implementation of the Department’s ADR              policy in both the workplace and programmatic contexts.  At the Department level, the first 

year expenses will include:  

-salary and expenses for 5 FTEs (GS-15 Departmental DRS/Director, with (2) GS-14 ADR Coordinators (Workplace and Programmatic/Regulatory), a GS-12/13 roster manager/contract administrator, and a GS-9 administrative support position);

-$600,000 operational funds to support the work of these 5 positions, including travel 

and training costs, and contracting of services, as necessary, to implement the recommendations in this report.

(   The Assistant Secretary for PMB (or Deputy Secretary), should establish and chair an ADR          Executive Committee, comprised of senior officials representing key functional                            areas (e.g. Human Resources (both personnel and EEO), Regulatory Affairs, Office of the            Solicitor, Procurement, Office of Planning and Performance Management).  It could be                deemed more efficient to establish two separate committees: one for internal workplace 

     ADR and another for external programmatic or substantive uses of ADR (i.e. in program 

     areas, negotiated rulemaking, procurement, public policy dialogues).

Rationale: The creation of a BDRS Council, chaired by the DRS, and composed of full-time, trained BDRS with clearly identified responsibilities and similar access to decision-makers, will ensure that sufficient time, attention and expertise will be devoted to increasing and improving the use of ADR throughout the Department and across all areas: contracts, regulations, programmatic and workplace.  The creation of a senior level Executive Committee, chaired by the Assistant Secretary for Policy, Management and Budget, will ensure sufficient policy guidance for the BDRS Council.  The creation of these 2 structures will demonstrate a strong commitment to the development and implementation of quality ADR programs across the Department.  By establishing sufficient dedicated resources at both the Department and Bureau level (including staffing and budget), the Department will enhance the ability of these structures to provide essential support and assistance to the Bureaus and offices responsible for implementation.  These organizational structures will: establish clear lines of responsibility and mechanisms for Departmental coordination of ADR efforts across Bureaus and functional areas; increase senior management awareness and education about uses and benefits of ADR; increase buy-in and foster ADR champions from all areas of the Department; improve communication and sharing of information; promote better coordination of policies in support of effective conflict management; incorporate ADR concepts into program operation; facilitate institutionalization of ADR as a standard business practice; and enhance the ability of the DRS to provide the Bureaus and stakeholders guidance and assistance that is clear, consistent, and fully supported by the Department’s senior leadership.

D.  Reduce Administrative Redundancy, Improve Customer Service and Quality of ADR Programs
The current situation and the issues and concerns identified in the workplace and programmatic or substantive uses of ADR differ.

Current state:  
Workplace programs: During FY 2000, the Department began implementing two distinct 

workplace ADR programs:  CORE and EEO PLUS.  The Office of Personnel Policy coordinates CORE, and the Office of Equal Opportunity coordinates EEO PLUS.  Each program establishes minimum standards that must be met by the Bureaus.  

Programmatic, Contracts and Regulatory:  Between 1994 and 1996, each Bureau was required to develop an ADR policy and an ADR plan addressing the use of ADR both in the human resources and programmatic contexts.  Neither the Department nor most Bureaus have updated their policies since 1996.  The Department has not made any effort to establish common standards and policy guidance in the programmatic or substantive use of ADR and there is no effective mechanism to facilitate the coordination of efforts and the sharing of information and resources.  Secretary Norton issued a Memorandum on April 5, 2001, requiring that Senior Executive Service (SES) performance standards include a performance element on effective conflict management skills, use of ADR processes, and improved customer service.  This directive is the most significant Departmental incentive ever created to encourage the appropriate use of ADR and collaborative processes to accomplish the missions of the Department.    

Issues/Concerns:

Workplace programs:  Bureau implementation of the two ADR programs (CORE and 

EEO PLUS) is inconsistent and uneven.  Departmental and Bureau resources to support the programs are limited.  There is little coordination between the programs or sharing of resources.  Administrative redundancies exist at the Department and Bureau levels, including separate policies, guidance, forms, training, marketing, program administration staffing, sources of neutrals, and monitoring, evaluation and reporting tools.  Promotion and marketing of the programs is not coordinated and employees are confused about their options and the operation of the two programs.  Varying levels of resistance exist from unions, managers, attorneys, and amongst human resources personnel required to implement either CORE or EEO PLUS.  Systematic tracking and evaluation are needed, as well as the ability to measure results and progress against objectives.  

Programmatic, Contracts and Regulatory:  The Bureaus continue to emphasize

 workplace ADR and have largely failed to recognize the benefits of conflict prevention and conflict resolution in the areas of contracts, program operations, public policy, natural resource issues, and regulatory affairs. As a result, the Department has missed opportunities to prevent and resolve costly disputes and to strengthen relationships with our customers and constituents.  The Department has not set standards on the appropriate use of ADR on the programmatic and substantive side, nor created incentives to encourage the appropriate use of ADR and collaborative processes as a standard business practice.  There is a need for consistent, quality education and training to support the effective use of ADR and collaborative processes.  Historically, to the extent the Bureaus have provided training, they have focused on training employees to act as neutrals, rather than developing their negotiating skills and building their capacity to use ADR processes effectively.  Bureaus indicate there has been a lack of uniform guidance on the appropriate allocation of resources to support the use of ADR processes, and there have been very few incentives to use ADR.  At both the Department and the Bureau level, we have failed to capture our past experiences and share success stories and lessons learned.  There is no common language across the Department concerning the processes that can be used to prevent, manage and resolve conflict.  As a result, there continues to be wide disparity in the Bureaus’ use of ADR in the substantive and programmatic areas.

Recommendations:

Workplace programs:  

(  The DRS office will be responsible for designing one comprehensive, unified workplace ADR 

    program consistent with Personnel and EEO policies and requirements.  The Department-

    wide workplace ADR program will be coordinated by a Departmental Workplace ADR 

    Coordinator, with a clearly defined role and responsibilities vis a vis Personnel, EEO and the 

    Bureaus. The workplace ADR program should use common definitions, standards, procedures, 

    forms, training curriculum, marketing materials, tracking system, evaluation tools and 

    reporting format. The program should: provide employees easy access through existing 

    collateral duty EEO counselors and CORE specialists; make clear options available to 

    all employees; address concerns at the earliest opportunity and the lowest 

    possible level; reduce administrative redundancy; maximize the shared use of existing 

    resources; ensure confidentiality; provide quality neutral services; improve customer 

    satisfaction and reduce the time and cost associated with resolving workplace conflict. 

Programmatic, Contracts and Regulatory:  

(  The Department needs one comprehensive ADR policy with common definitions.

(   The DRS office should be responsible for the Department’s use of ADR in its regulatory and 

     procurement work and should consult with the Office of Regulatory Affairs, and the Director

    of Procurement, and their Bureau contacts, to design and implement programs. 

(  The DRS office should work with the BDRS to develop common definitions, standards and     

    guidance and to ensure quality control in application of conflict prevention and conflict 

    resolution tools to address Bureau and Office substantive work and missions.  The DRS should 

    identify opportunities to increase and improve use of collaboration and consensus-building 

    techniques in programmatic areas.
(  The DRS office should develop and disseminate guidance on common issues, such as    

    procurement of ADR services and selection of an appropriate third party neutral.

(  The DRS office should identify opportunities to expand and improve the substantive        

    application of ADR (including cross-cutting concerns impacting more than one Bureau), and 

    design pilot projects and initiatives.  The DRS office should continue the Early Case 

    Assessment Pilot Program initiated in the Southeast Regional Solicitor’s office in Atlanta.

(  The DRS office will design training to build capacity in ORA, SOL and OHA to support 

    Bureaus’ use of ADR.

(  The Department should establish an ADR award, and create other incentives to use ADR 

    earlier, and to encourage increased and improved use of ADR outside of the workplace arena.

Cross-Cutting:
(  The DRS office should develop a strategic plan, update Departmental ADR policy with 

    common definitions, and create one comprehensive Departmental Manual chapter on ADR. 

(  The Bureaus should designate funds to support the substantive use of ADR.

(  The Department should consider options for sharing funding responsibility for intra-

    Departmental ADR efforts, e.g., Bureau contributions to a working capital fund for 

    programmatic ADR pilot projects; credit card rebate money for cross-cutting pilot projects; 

    EEO and Personnel contributions to support workplace ADR program coordination across 

    Bureaus; applications for grant money for specific projects.   

(  The DRS should determine core competencies and draft position descriptions for ADR 

    positions, and performance elements for employees with ADR responsibilities, for managers 

    who determine or influence how disputes will be managed, and for attorneys and Judges.

(  The DRS should establish minimum qualifications for internal third party neutrals and create 

    and maintain a Department-wide roster of a small cadre of high quality internal mediators and 

    facilitators that can be accessed by every Bureau and office as one alternative source of 

    qualified neutrals.  The roster will be accessible via the ADR web site.  

(  The DRS should establish and maintain mechanisms to ensure quick access to a variety of high 

    quality external neutrals and ADR service providers.  The DRS should explore the use of             volunteers as external neutrals.

(  The DRS office should work with DOI U to design ADR awareness and skills training 

    programs, including:  awareness for all employees and managers, natural resource 

    professionals, contracting officers, workplace conflict resolution counselors, Bureau Dispute 

    Resolution Specialists, regulatory contacts, Judges and attorneys, and SES seminar series. 

(  The DRS office should create and maintain one comprehensive ADR web site including 

    development of an electronic “smart system” to supplement ADR personnel (clearinghouse, 

    screening tools for use of ADR, referral process, success stories).

(  The DRS office should develop common tracking systems and evaluation methodologies, and 

     establish consistent reporting requirements for all ADR programs and initiatives. 

(  The DRS office should develop shared marketing, promotion, and outreach materials.

Rationale:  These recommendations are consistent with the findings of the review process and are believed to support Secretary Norton’s 4 C’s and the strategic goals of the Department.  These recommendations are intended to establish a clear vision of one Departmental policy on ADR, provide easy access to information and assistance, enhance communication and coordination of efforts, reduce administrative redundancy, maximize existing resources, build internal capacity to effectively use ADR, establish mechanisms for quality control, develop capacity to systematically track and assess the benefits of appropriate use across the Department, and allow for continuous improvement of policies and programs.  All of these changes are necessary to fully integrate the use of ADR and collaborative processes into the work of the Department and to continue our progress towards meeting the goals of the Department’s ADR policy.
IMPLEMENTATION PLAN

The following next steps will be required to implement the recommendations:

1.  Establish DRS position in new office with position description and performance standards.

2.  Hire a Workplace ADR Coordinator (revise position description and vacancy announcement),      a Programmatic/Regulatory ADR Coordinator, and Roster Manager/Contract Administrator.

3.  Decide on budget to support DRS function. 

4. Establish organizational infrastructure to support implementation of ADR Policy.

5.  Provide guidance to Bureaus and offices on Bureau Dispute Resolution Specialist (BDRS) positions and other decisions made.

6.  DRS will work with BDRS team to: 

–Revise and publish Departmental ADR policy with common definitions

–Create corresponding DM chapter on ADR

–Develop a 5-year strategic plan for ADR 

–Establish tracking mechanisms, evaluation tools, and reporting requirements 

–Set standards and develop Departmental guidance on common issues 

–Design one ADR website

–Prepare annual report on ADR for Secretary Norton-due January 2002

(Create incentives to increase and improve the substantive application of ADR

7.  DRS will work with DOI University to design comprehensive ADR awareness and skills              training program for delivery by outside contractors.

8.  Workplace ADR Coordinator will work with Personnel and EEO as well as Bureau              

     workplace contacts to design and implement one comprehensive workplace ADR system that      meets the goals established in this ADR review.

9.  DRS will work with ORA and PAM on the development of ADR policies and procedures to        increase and improve the use of ADR and collaborative approaches to regulatory and                    contracts work. 

10. The DRS office will be evaluated after one year of operation to determine any improvements       and modifications needed.
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APPENDIX A

January 23, 2001

Memorandum 

To:

Norma Campbell

Director, Office of Planning and Performance Management

Elena Gonzalez

Dispute Resolution Specialist and Counsel for ADR Programs and Policies

From:

Robert Lamb

Deputy Assistant Secretary for Budget and Finance

Subject:
Review to Develop an ADR Implementation Plan

Since publication of the Department=s Final Alternative Dispute Resolution (ADR) Policy in August of 1996, the bureaus have made great strides in developing and implementing a variety of ADR programs to address workplace, natural resources, regulatory and contract issues.  Recent departmental efforts focused on clarifying the broad definition of ADR and strengthening the departmental coordination role by designating a full time dispute resolution specialist and establishing minimum standards for a department-wide workplace program (CORE).  Working with the bureaus, we identified numerous priorities for FY 2001, including education and training, an early case assessment pilot project in the Solicitor=s office, continued development of the interagency training course on collaborative resource management, and building professional capacity in the offices which provide support to the bureaus, including the Office of the Solicitor, the Office of Regulatory Affairs, and the Office of Hearings and Appeals. 

As agreed during our meeting on January 17, 2001, please create an interagency team to review the Department=s current ADR policy, programs, and organizational structure and develop a Departmental Implementation Plan for the effective coordination of all ADR efforts.  The goal of this plan is to reduce administrative redundancy and to provide maximum support for the centralized coordination of the Department=s broad ADR efforts under the leadership of the  Dispute Resolution Specialist, operating independently from a neutral location.  The plan should be completed by April 2, 2001, and should recommend next steps to foster full and effective implementation of the department=s comprehensive ADR policy.

Based on information gathered within the Department and from the Federal ADR community, the plan should address issues of system design, the appropriate location and organizational structure for the department=s Dispute Resolution Specialist and the various ADR programs coordinated at the departmental level, and the appropriate allocation of resources to support these functions.  

cc:
Bureau Dispute Resolution Specialists

APPENDIX B

Review Process/Methodology
With the assistance of an outside facilitator, the co-chairs created an interagency work team to conduct the review process, and a senior level executive committee to review the work teams’ findings and recommendations. The work team included representatives from each of the functional areas identified in the Department’s ADR policy: Office of Acquisition (contracts), Office of Personnel, Office of Equal Opportunity, Office of the Solicitor (workplace and programmatic representatives), and the Office of Regulatory Affairs, as well as the Dispute Resolution Specialists from the Environmental Protection Agency and the U.S. Department of Agriculture.  The executive committee included senior managers from each functional area. 

From the outset, it was determined that the final report was the shared responsibility of the designated co-chairs.  Consensus was desirable, but would not be required for recommendations in the Departmental implementation plan.  It was agreed that the final report would make recommendations to the Deputy Assistant Secretary responsible for making the final decisions on the issues presented for review.  The work team developed a review process and established a work plan, which included gathering information from within and outside of the Department.  The facilitator and members of the work team conducted a total of 26 benchmark interviews with 22 other Federal agencies.  The team collected information within the Department through an all employee questionnaire, functional area reviews including surveys of key personnel and existing materials, Bureau program reviews and facilitated group meetings of the Bureau Dispute Resolution Specialists and the CORE Dispute Resolution Managers.  The directors of the CORE and EEO PLUS programs were asked for program information and materials.  In addition, the facilitator conducted individual interviews with executive committee members and ADR personnel.

The work team reviewed and summarized both existing information and the data collected, identified common themes, and made preliminary findings concerning current ADR policies, programs and organizational structure.  The work team also identified best practices and lessons learned from other Federal agencies and considered what could realistically be transferred to Interior in light of our culture, missions and operational structure.  The review process and the results of the work teams’ efforts were shared with the executive committee.

APPENDIX B
BENCHMARK INTERVIEWS CONDUCTED: 
	Agriculture-Jeff Knishkowy 

Environmental Protection Agency-Bob Ward

Health and Human Services-Neil Kaufmann

National Institute of Health-Howard Gadlin

Federal Energy Regulatory Commission-Rick Miles Transportation-Judy Kaleta

*Energy-Phyllis Hanfling a

      and Pam Pontillo (workplace program)

*Internal Revenue Service-Tom Louthan 

and Charles Fowler (EEO)

Education-Ted Sky

*OPM-Michelle Payton Kenner 

              and Mike Smith (Philadelphia-study)

FEMA-Cindy Mazur
	SEC-Leah Meltzer

FDIC-Martha McClellan

Navy-Carole Houk

Air Force-Joe McDade

*USPS-Andrew Colsky and Kevin Hagan

Defense-Christine Kopocis

Justice-Peter Steenland and Carole Houk

HUD-Linda Bradford Washington 

             (and Bureau of Engraving and Printing)

GSA-Regina Budd

Institute for Environmental Conflict Resolution

            -Kirk Emerson

EEOC-Lori Grant


*More than one interview was conducted in some agencies to ensure complete information was gathered on all ADR programs.

BENCHMARK INTERVIEW QUESTIONS:
1.  Where is the Dispute Resolution Specialist position located in the Agency’s organizational structure?  How is it organized? What is the role?

Is the position effective in this location?  Do you believe this is the optimal location for the DRS position?  Why or why not?

2. How is the Department’s ADR structure or framework organized? i.e. Comprehensive conflict management system? centralized vs. decentralized policy/s and program/s; centralized coordination vs. independent/autonomous programs?  Is there an ADR office or center, or more than one?  Functions of the office/center? Staffing of the office/center?

3.  Size and structure of Department.  Does the Department have a published/ unpublished ADR policy? If so, date of issuance?  Can we have a copy of any agency policy or guidance on ADR?

4.  In what areas have ADR programs /policies been developed, and what other policies/programs are anticipated or needed?  i.e. internal workplace programs?  Contracts?  Enforcement?  Permits and licensing programs?  Claims against the government? Public policy? Administrative adjudications processes: ALJs and administrative appeals? Negotiated rulemaking?  Environmental or natural resource disputes?  Inter-office/ inter-bureau/ inter-agency disputes? Other?


5.  What resources are devoted to support ADR Department-wide?  FTEs? Collateral duty?  Funding?  Source/s of funding for ADR programs/events?  What is needed ideally?  How have you managed to turn lemons into lemonade?

6. Area/s of Department’s Greatest Success in Effectively Implementing an ADR program/policy?

7.  Keys to Success for Effective Implementation of a Federal ADR program/policy- Specify if recommendations apply to one particular type of program, such as workplace, contracts, etc.

8.  Barriers/Obstacles faced by Department? Best solutions found?

9.  How have you educated your workforce and customers?  Marketing and promotion efforts?

10.  Mistakes made-if you could have done something differently?

11.  In an ideal world, how would you structure your ADR program and DRS capacity/role?

12.  Use and source of neutrals?  Any standards established for neutrals? Are standards the same for in-house and external neutrals?  May we have a copy of standards?

13.  How have you approached organizational effectiveness (culture)? Does your agency have any organizational development capacity?  How have you used OD capacity in your agency?  How have you sold it?

APPENDIX B

March 19, 2001

Request for Existing Information on CORE and EEO PLUS programs

1.  Copies of Departmental Memos, Policy Statements, Guidance on CORE and EEO PLUS.

2.
How is the ADR program coordinated?  Who is responsible for policy? Who reviews and approves bureau EEO PLUS plans/programs?  Who are the program implementers?  Is ADR role a full-time or part-time duty for these employees? 

3.
Organizational structure for program – issues of centralized coordination versus decentralized implementation by bureaus?  Budget? Funding issues?

4.
Quality control mechanisms?

5.
Source of neutrals? 

6.
Who pays cost associated with an ADR process-neutral services, travel, other?

7.
ADR processes available through CORE/EEO PLUS programs? 

8.
What ADR training has been provided to employees to support the program?

9.
How many employees have received the training?

10.
What is the cost of the training to date, including travel expenses?

11.
What are the training requirements for in-house or external neutrals used to provide ADR services in CORE or EEO PLUS?

12.
Any certification requirements or minimum standards for neutrals?

13.
Number of matters/cases presented to CORE or EEO PLUS intake since July 2000?

14.
Number of cases handled by a neutral in CORE/EEO PLUS, since roll out in July 2000?

15.
Number of cases where full or partial resolution was reached?

16.
Copies of tools used to track or monitor cases in CORE or EEO PLUS programs? Any evaluation tools used?  

17.
Any data compiled on CORE/ EEO PLUS since July?

18.
Indicate all marketing and promotion efforts?  Provide copies of marketing and promotion materials-brochures, memos, videos, website, educational forums, conferences, etc.

APPENDIX B

Example of survey questions prepared for each functional area team member.

Questions for regulatory contacts in each bureau:

1. What types of disputes/conflict do you observe or encounter in your work?

2.  What are the biggest tensions you face in your work?

3.  Are you aware of any Alternative Dispute Resolution (ADR) policy/s related to your work?

4.  What ADR programs and initiatives are you aware of related to your area of work?

5.   Have you participated in any training related to ADR?  If so, please list types of training.

6. To your knowledge, what efforts have been made to educate employees, managers, and external customers, partners and other outside work contacts, about tools and methods for effectively addressing conflicts and disputes that relates to the work/mission of your bureau or office?

7.  How actively are your encouraging the use of ADR processes or negotiated rulemaking?

8.  Have you participated in any ADR process, either as a party or a third party neutral? 

9.  What support do you need from the bureau, and from the department, to use appropriate dispute resolution processes to assist you in accomplishing your work?

10.  Where do you currently go for information or guidance on negotiated rulemaking or other ADR processes? 

APPENDIX B

All Employee Electronic survey:

For yes or no questions, please delete the incorrect answer and leave the correct response.  For all other questions, place an asterisk * in front of the correct answer or answers.

1.  Do you know that the Department of the Interior has an Alternative Dispute Resolution (ADR) policy? Y or N


2.  Are you aware of any Alternative Dispute Resolution policy or program/s in your bureau or office? Y or N

3.  Are you aware of any Alternative Dispute Resolution (ADR) programs or processes available to assist you in resolving conflicts?  Y or N

If so, in which areas (check all that apply with an asterisk *):

internal workplace disputes between co-workers

internal workplace disputes between employee/ manager

programmatic conflicts with external parties 

contracts disputes

regulatory issues

enforcement concerns

4.  During your employ with this Department, have you ever considered, or been asked to consider, the use of any ADR tool to address any workplace concern or to assist in your work? For example: mediation, arbitration, consensus building, collaborative decision-making, public participation, negotiated rulemaking, early neutral evaluation, joint fact-finding or partnering.

Y or N

5. Have you ever attended any ADR training, educational program or brown bag, workshop or Conference?  

Y or N

If so, please check all that are applicable (with an asterisk *):

Alternative Dispute Resolution processes

conflict resolution techniques

conflict management

mediation skills

negotiation skills

facilitation skills

consensus building techniques

collaborative decision-making

 public participation

communication skills

negotiated rulemaking

negotiating or drafting settlement agreements

natural resources and ADR

environmental conflict resolution

ADR in the courts

use of ADR to address personnel issues

on any DOI ADR program or policy

other   


6. Have you ever been involved in an ADR process to address an issue related to your work?

Y or N

If so, was ADR used to address (check all that apply with an asterisk *):

an internal workplace conflict
 


a programmatic/substantive work issue


other

7.  Do you think it would be helpful to have access to an experienced neutral third party to assist you in resolving disputes when they arise?   Y or N       

If so, would you generally prefer a neutral third party from within or outside the Department?

Internal
or  External 

8.  Have you been involved in any workplace-related conflict during the last five years?  Y or N

If no, you may submit your survey responses now.

If yes, please answer the following additional questions.

9.  How would you describe the conflict? (Check all that apply with an asterisk *)

employee/ employee

employee/ management

general office conflict 

employee/ external party (outside DOI:  such as a contractor; grant recipient; employee or management from another federal, state, local agency; customer/s; non-governmental organization; members of the public)

other (specify)

10.  How was the conflict addressed? (Place an asterisk in front of any correct statement/s)

      
not solved yet

resolved informally between the parties themselves

informally resolved with internal (DOI employee) third party help 

informally resolved with outside (non-DOI employee)  third party help

formal complaint was filed (by either side)

suit was filed (by either side)

settlement was negotiated without attorney/s involved

settlement negotiated with attorney/s involved

resolved by a court or administrative body (e.g., ALJ, MSPB, MLRB or GAO) 

administrative or judicial appeal was filed (by either side) (e.g. OHA or Court)

discussed with a supervisor

 other (specify)

11. What type of issue/s were involved?  (Indicate all that apply with an asterisk)

 personal (e.g., noise, odor, religion, politics, money)

 sexual harassment

 discrimination (EEO)

 programmatic dispute

 scientific disputes

 law enforcement

 contractual

 leave

rent assessment

work assignments

work performance

disability accommodation

disciplinary action

supervisor’s management

waste, fraud, abuse issues

conflicting program missions

regulatory compliance

natural resource management

public land dispute

civil enforcement

tribal concern

other (specify)

12. Have you ever initiated an EEO complaint, grievance or other administrative  

13. Complaint concerning your employment at DOI?   Y or N


If so, which one?  (check all that apply with an asterisk)
EEO

administrative grievance

union / negotiated grievance

whistlelblower complaint (Office of the Special Counsel)

MSPB

other

13.  Have you ever considered filing any such complaint? 
Y or N

14.  If you have participated in a complaint process, were you satisfied with the process?  Y or N
15.  How would you rate your experience from 1 to 5? (1=very  negative, 3= adequate,  and 5=very positive).

APPENDIX C

Background

Since 1990, Congress and the Executive branch have encouraged the use of ADR in appropriate circumstances.  The following statutes and regulations delineate the authority and requirements related to the Department’s use of ADR:  


Administrative Dispute Resolution Act (attached)


Negotiated Rulemaking Act, PL 101-648 


EEOC regulations, 29 CFR 1614


Contract Disputes Act and Federal Acquisition Regulation

Alternative Dispute Resolution Act of 1998 

Administrative Dispute Resolution Act of 1996 (originally enacted in 1990)

Directs each Federal agency to –

(
adopt a policy that addresses the use of alternative means of dispute resolution;

(
examine the use of ADR with respect to formal and informal adjudications, rulemakings, enforcement actions, issuing and revoking licenses or permits, contract administration, litigation brought against the agency, and other agency actions;

(
designate a senior official to be the agency’s dispute resolution specialist responsible for implementation of the provisions of the Act and the agency’s policy;

(
provide training on a regular basis for the dispute resolution specialist and other employees involved in carrying out the agency’s ADR policy; and

(
review each standard agreement for contracts, grants and other assistance to determine whether to amend such standard agreements to authorize and encourage the use of alternative means of dispute resolution.

EEOC 29 C.F.R. 1614
Requires each Federal agency to  –

(
establish or make available an ADR program during both the pre-complaint and the formal complaint process

(
fully inform the aggrieved person of their right to choose between participation in an ADR program and the traditional EEO procedures

(
extend the counseling period where ADR is used

Negotiated Rulemaking Act, PL 101-648
Authorizes and encourages each Federal agency to – 

(
use negotiated rulemaking processes or other innovative rulemaking procedures

that allow parties that will be significantly affected by a rule to participate in the development of the rule

Contract Disputes Act & Federal Acquisition Regulation
Authorizes each Federal agency to –

(
encourage the use of ADR techniques to the maximum extent practicable and by voluntary election of both parties

(
recognize contracting officers authority to use ADR any time they have authority to resolve the issue in controversy

Alternative Dispute Resolution Act of 1998
Requires Federal District Courts to –

(
adopt a local rule authorizing the use of ADR processes in all civil actions

(
devise and implement an ADR program to encourage and promote the use of ADR

(
designate a person responsible for implementing, administering, overseeing and evaluating the court’s ADR program

APPENDIX  D

Insert DOI ADR Policy and DM and Implementation Handbook on CORE and EEO PLUS brochure and OEO Directive No. 2000-16.

APPENDIX  E

What Currently Exists at DOI – Status
The Department’s Final ADR Policy, published in August of 1996 (prior to enactment of the ADRA of 1996), encourages the broadest possible use of ADR processes, consistent with existing law and the Department’s mission and resources.  The goal of the Department’s ADR policy is to improve the efficiency and effectiveness of our operations, and to strengthen external relationships with our customers and constituents, industry, private organizations, and the other Federal, State, Tribal, and local government entities with which we interact in our work.  

Under current policy, the Director of the Office of Hearings and Appeals is designated to serve as the Department’s Dispute Resolution Specialist and chair of the Interior Dispute Resolution Council (IDRC).  The IDRC is comprised of the Assistant Secretaries, the Solicitor, and the Director of the Office of Regulatory Affairs.  The collateral duty DRS is expected to:  facilitate intra-departmental coordination and communication; ensure consistent, quality training; establish minimum qualifications for mediators, arbitrators and departmental employees with ADR responsibilities; and reduce administrative redundancy.  The DRS is intended to be the focal point for ADR activity and maintains an open door policy to assist the Bureaus, interested persons and the public.  The Department policy is designed to disseminate knowledge about ADR both within the Department and to those whom the Department serves, and to introduce new ADR initiatives and provides guidelines for Bureaus to apply in the implementation of ADR programs and pilot initiatives.  The IDRC is an information clearinghouse, recommends training and program design, and acts as a liaison between the Department and the Federal Mediation and Conciliation Service.  

In recognition of the diverse programs and missions of the various bureaus and offices within the Department, the ADR Policy establishes a decentralized framework for the development and implementation of ADR programs.  Each Bureau must establish a formal ADR policy and a comprehensive ADR plan consistent with the Department’s policy, and develop and implement programs and initiatives tailored to meet their particular needs and circumstances.  ADR policies and plans should address programmatic concerns as well as workplace conflict.  

Each Bureau is required to designate a senior official as a Bureau Dispute Resolution Specialist (BDRS) to receive training recommended by the Department’s DRS and assume responsibility for full implementation of the Bureau’s ADR plan.  The BDRS is also responsible for monitoring, evaluating and reporting on the Bureau’s ADR initiatives, to allow for systematic and regular improvement of ADR programs.  

Since publication of the Department’s policy in 1996, the DRS and IDRC roles have not been fully utilized and insufficient resources have been dedicated to support implementation of the ADR policy.  As a result, there has been wide disparity in development and implementation of ADR programs amongst the Bureaus.  The individual Bureau findings charts found at Appendix F reflect the current state of each Bureau’s ADR programs.  In addition, the Department initiated two separate workplace ADR programs (CORE and EEO PLUS) during FY 2000, establishing minimum standards that must be satisfied by all Bureaus and offices.  The degree and consistency of Bureau implementation of these workplace programs also varies widely. 

The findings of this review process reflect the need for additional Departmental leadership, support from senior and middle management, training and education, effective coordination efforts, and clear, consistent guidance are needed to ensure that the Department of the Interior effectively manages conflicts to avoid the unnecessary delay, expense and contentiousness associated with litigation and other adversarial approaches to resolving disputes.

Workplace:   CORE (COnflict REsolution) and EEO PLUS (Partners Listening, Solving and Understanding) 
During FY 2000, the Department asked the Bureaus to implement two workplace ADR programs: CORE (see 370 DM 770) and EEO PLUS (see EEO PLUS brochure with EO Directive No. 2000-16).  The Department’s Office of Personnel Policy is responsible for the CORE policy and the Director of the Office of Equal Opportunity is responsible for the EEO PLUS policy.  Both policies establish minimum requirements for Bureau workplace ADR programs.  Both programs are voluntary for employees, but require management participation in the ADR process, if the employee elects to use ADR.  The Bureaus are responsible for the majority of the cost associated with the implementation and use of both ADR programs.  Departmental coordination between these two ADR programs is minimal and resources are not shared.  The sole indication of coordination is the CORE policy requirement that any employee raising a concern in the CORE program must be notified that any issue involving an allegation of discrimination must be raised with the EEO office or an EEO counselor within 45 days in order to retain the right to file a formal EEO complaint.

The CORE program is an early intervention alternative to other established dispute resolution processes, and is intended to provide a fair, equitable and effective means for resolving any workplace dispute at the earliest opportunity, at the lowest organizational level, and to the mutual satisfaction of all parties.  The CORE program is open to all employees and managers and available to address any issue or concern.  The program relies on conflict resolution (CORE) specialists selected in each Bureau and trained to serve as neutral third parties to deliver appropriate assistance and ADR services.  Approximately 100 CORE specialists have been trained to date.  Bureaus were afforded latitude in implementing the CORE program including organizational placement and resources devoted to implementation, but required to develop written procedures and encouraged to place the CORE program in a neutral organization outside of any office that handles workplace issues.  The CORE policy and implementation handbook establish common definitions; minimum program requirements and implementation steps; roles and responsibilities; minimum training requirements for CORE specialists; guidelines for documentation, forms, evaluation and reporting; and a common code of ethics and confidentiality policy.  

The EEO PLUS (Partners Listening, Understanding and Solving) program is the Department’s ADR program for disputes arising within the EEO complaint process.  Each Bureau is required to design an ADR program and implementation plan consistent with EEOC regulations, the guidance provided in Management Directive 110, and Department policy.  The program relies on full-time and collateral duty EEO counselors, Bureau EEO officers and EEO ADR contacts, and private ADR service providers to assist parties who elect to use ADR rather than the traditional complaint procedures either at the informal or formal complaint stage.  Bureaus were required to draft written procedures for their EEO PLUS programs.  The OEO policy and directives establish common definitions, minimum requirements for compliance with EEOC’s core principles, common request for ADR forms, minimum required steps for implementation, monthly reporting forms, and a marketing brochure.  The training required to support the EEO PLUS program is unclear.  The report to the EEOC for FY 2000 reflects that there are approximately 765 EEO counselors located throughout the Department, and approximately 700 of these are collateral duty counselors.  

Programmatic/Natural Resources
Recognizing that the use of consensus-building techniques and non-adversarial planning and decision-making processes can increase the wisdom, efficiency, equity, and long-term stability of Departmental decisions, Bureaus have been authorized and encouraged to employ consensual methods of dispute resolution as alternatives to litigation in a wide variety of programmatic disputes including those central to the mission of the Bureau.  Bureaus were encouraged to select appropriate pilot initiatives in the programmatic context, and required to adopt a policy on how to implement ADR in each of the following areas: 

- formal and informal adjudications

- rulemakings

- enforcement actions

- issuing and revoking licenses or permits

- litigation brought by or against the Department

- other Departmental action

Although the decision to use ADR was left within each Bureau’s discretion, it was expected that the Bureaus would integrate the use of ADR processes into their program offices, and make conflict avoidance methods part of their day-to-day operations. Bureaus were also expected to develop a baseline of experience and monitor and evaluate its ADR programs to systematically and continuously make improvements.

Bureaus’ use of ADR to address programmatic concerns is the most decentralized aspect of the Department’s ADR policy.  This is the area where the least leadership, guidance, direction and support have been provided to the bureaus and the least information gathered from the Bureaus.  In most instances, the best data available on programmatic experience with ADR is anecdotal and sporadic.  Although the Bureau ADR policies and plans should address the application of ADR beyond the workplace arena, there have been very few pilot initiatives and there are very few functioning ADR programs in this area.  There are a few notable exceptions, such as the Minerals Management Service royalty management program’s negotiated settlement process, used since 1993 to collect millions of dollars of disputed money without litigation.  The individual Bureau findings charts included found at Appendix F reflect the current state of each Bureau’s use of ADR to prevent and resolve external conflict with stakeholders. 

The use of conflict resolution processes and collaborative approaches to working with stakeholders seems to depend on the commitment of individual mid-level and senior managers particularly in the regional and field offices.  Generally, it appears that Bureaus continue to be more willing to support the use of ADR to address internal workplace conflict.  The majority of the Bureaus’ ADR contacts and personnel continue to be located in the workplace organizations of the Bureaus, rather than in the substantive program and policy offices.  Despite encouragement to the contrary, several BDRS continue to be located in OEO or Human Resource offices.   Under the current policy, the Department offices providing support to the Bureaus, including the Office of the Solicitor, the Office of Regulatory Affairs and the Office of Hearings and Appeals, are not required to designate a BDRS or other ADR contact.  These offices have not received sufficient training to provide ADR support and assistance to the Bureaus.

Regulatory
The current Departmental ADR policy states that “the Department will use negotiated rulemaking or other consensus-building techniques to develop rules that are fair, technically accurate, and clear.  Each Bureau is required to evaluate and explain whether a negotiated rulemaking or other collaborative process is appropriate for developing or amending any regulation and must explain, on the regulatory alert form submitted to the Office of Regulatory Affairs, the basis for determining whether or not such a process should be used in each instance.  The policy outlines the minimum considerations to be addressed by the Bureau in making this determination.

ADVANCE \d4Bureaus are further expected to prepare a brief report describing the goals, objectives, anticipated parties, and projected timetables of any negotiation. Throughout the negotiation, the Bureau must also prepare brief periodic reports discussing the progress toward achieving the goals, objectives, and timetables of the negotiation, and highlighting any successes and unanticipated events or issues encountered during the negotiation.

ADVANCE \d4The DRS is expected to prepare information to be included in the annual ADR report to the Secretary evaluating the Department's experiences with negotiated rulemaking. The policy states that this report will focus upon the types of policies, categories of rulemakings, and methods of negotiation that were most successful in achieving customer satisfaction and the cost-effective implementation of mutually agreeable rulemakings, and will be based upon evaluations conducted by the Bureaus and submitted to ORA, IDRC, and the DRS for review and assimilation into the report to the Secretary.

ADVANCE \d4The Department’s experiences with negotiated rulemaking or other consensus-building approaches to developing or amending regulations has not been monitored or evaluated to date, and the Office of Regulatory Affairs does not currently provide assistance or guidance to Bureaus in identifying opportunities to use negotiated rulemaking or other collaborative processes.  Nevertheless, several Bureaus, most notably the BIA and the NPS have had experiences with negotiated rulemaking or other participatory processes designed to allow stakeholder involvement in the development or amendment of regulations.  External facilitators are generally used in these processes and little information has been collected on these experiences.  One negotiated rulemaking is currently pending in the National Park Service and an evaluation component is being contemplated for that process.

Procurement   
The Department ADR Policy requires each Bureau to adopt a policy on the application of ADR to contract administration. BDRS are also required to review categories of all proposed new and renewal contracts, agreements, permits, memoranda of understanding, and other documents, to determine whether to include ADR provisions.  To avoid duplication of effort by Bureau personnel, the Office of the Solicitor and the Department’s senior procurement official are tasked to work together to develop standardized ADR-related clauses that Bureaus can use in contracts and other documents. Moreover, the Department encouraged the use of ADR in contract administration prior to disputes reaching the Interior Board of Contract Appeals.

The DOI Acquisition Regulation also strongly encourages the use of ADR in the resolution of disputes in lieu of litigation or adjudication and states that efforts shall be made to resolve disputes in an expeditious and financially responsible manner.  Only two Bureaus address ADR in their own internal acquisition regulations, but both of those Bureaus discuss methods of avoiding contracting disputes.

A standard ADR clause is used in most of the Department’s procurement contracts, but it is unclear whether any of the Bureaus include ADR clauses in other standard agreements and contracts.  The IBCA routinely notifies parties of the availability of ADR on appeal with a standard “Notice of Regarding Alternative Methods of Dispute Resolution” which was adopted in November of 1990.  The ADR processes made available by the IBCA Judges are: settlement judge, mini-trial, summary trial with binding decision or any other methods agreed upon by the parties and the Board.  This ADR program does not have a tracking or evaluation component, and there has not been any consistent reporting on the results of this program since 1990.  However, the IBCA estimates that 90-95 % of all appeals settle prior to a formal hearing.

APPENDIX F

INFORMATION ON BUREAU DISPUTE RESOLUTION SPECIALISTS 
	
Bureau
	
BDRS
	
Other ADR Personnel

	
	
Grade
	
Position
	
Number
	 
Position

	BIA


	GS-15
	$ Collateral Duty

$ Director, Office of Human Resource Policy

$ Reports to Assistant Secretary for Indian Affairs

$ Plan to hire full-time BDRS
	1  
	$ Collateral Duty

$ NRDRM (headquarters)

	FWS


	GS-15
	$ Collateral Duty

$ Chief, Diversity and Civil Rights

$ Reports to Assistant Director, Budget, Planning and HR
	2  
	$ Collateral Duty

$ CDRM (W. VA) and NRDRM (TBA)

	NPS


	GS-13
	$ Collateral Duty

$ HR Program development specialist

$ For ADR work, reports to Associate Director for Administration 
	4
	$ Collateral Duty

$ CDRM and NRDRM in headquarters

$ 2 EEO ADR contacts 

	USGS


	GS-14
	$ Collateral Duty

$ Chief Ethics and ADR Office

$ Located in Headquarters Personnel Office in the Office of the Director 

$ Reports to Personnel Officer
	2
	2 FTEs report to BDRS: 

$ ADR Specialist GS-301-12 (headquarters)

$ ADR Specialist GS-301-13 (CDRM-Denver)

	MMS


	GS-15
	$ Collateral Duty

$ Special Assistant to Associate Director, Policy and Management Improvement


	1 
	$ Collateral Duty

$ CDRM (headquarters)

	OSM


	GS-15
	$ Collateral Duty

$ Staff Assistant to 

Assistant Director, Program support


	0
	$ No other ADR positions

	BOR


	 (2 SES BDRSs)
	$ Collateral Duty

$ Workplace 

$ Programmatic

$ Both report directly to the Commissioner


	2 

17 

6
	FTEs at headquarters: 

 $ CDRM and EEO PLUS coordinator, GS-14, 

 $ NRDRM, GS-14

Collateral duty ADR advisors

CORE specialists (1 Full-time and 5 collateral duty)

	BLM


	GS-14
	$ Full Time 

$ Located in the Planning, Assessment and Community Support Group

$ Reports to Deputy Group Manager and Group Manager, who report to Deputy Assistant Director, who reports to Assistant Director, Renewable Resources and Planning, who reports to the Deputy Director, who reports to the Director of BLM
	1
	$ Collateral duty

$ CDRM

	SOL


	SES
	$ Collateral Duty

$ Associate Solicitor, Administration

$ Reports to Solicitor
	1
	$ Collateral Duty

$ NRDRM, GS-14

	OHA


	SES
	$ Collateral Duty

$ Director OHA

$ Reports to PMB, DAS, Budget


	1 
	$ Collateral Duty

$ CDRM for OS, GS-14


SUMMARY OF FACILITATED MEETING

OF BUREAU DISPUTE RESOLUTION SPECIALISTS

ON MARCH 8, 2001 FROM 1 P.M. TO 4 P.M.

The stated purpose of this meeting was to share information and brainstorm/discuss input for the work team developing an implementation plan and next step recommendations.  The BDRS were not asked to arrive at consensus.

ICEBREAKER: Describe ideal BDRS and needs of BDRS and DRS
Keeps up with the field

Knowledge of ADR

Clear understanding of ADR policy

Training and background 

Full time position

Interacts with the field

Appropriate duty station

Serves as technical/subject matter expert

Management experience

Knows how to develop and operationalize policy

Needs/Concerns for BDRS/DRS:
Resources: money, staff/FTEs, time

vision and clear message on use of ADR

capacity 

support services

top management support-change of attitudes on managing conflict

BDRS work as a team with Department

need clear vision of role of Department ADR office

report to senior person high in organization

consistency among bureaus: organizational location of ADR coordination 

and clarify roles (SOL/ ADR contacts)

balance of autonomy vs. quality control

customer service approach

marketing and promotion

information-sharing network needed

education for managers re: ADR

sharing success stories

BUREAU REPORTS from BLM, MMS, BOR, OSM, USGS, FWS 
on: 
Location of BDRS in organizational structure

Functions of BDRS- full time or collateral duty? 

Staffing and Resources for ADR

Management support

Describe ADR policy and programs

Barriers/obstacles and successes

Brief updates from DRS on NPS, BIA, and roles of SOL, ORA, OHA

Brainstorm Recommendations on three prongs supporting implementation of ADR policy and programs:  1) Departmental Dispute Resolution Specialist; 2) Bureau Dispute Resolution Specialists; and, 3) Political leadership/top career management

Departmental Level:

Vision-don’t have one now or not clear

Capacity-people qualified to assist bureaus/managers in whole menu of ADR activities

Support-$, FTEs at bureau level and dept. level, marketing effort at all levels including SES, promote culture change and new attitudes towards managing conflict

“one stop shopping” for all ADR needs

clear understanding of missions of bureaus

centralized focal point for ADR in EEO, HR, natural resources and all other areas

need to balance consistency “look alike” vs. autonomy

need to “talk alike” at Department level and bureau level and amongst bureaus/offices

question re: split off EEO/CORE (workplace ADR) functions vs. need for overall coordination of all ADR programs (comprehensive effort)

“adaptive leadership” mentality and flexibility

report to senior member of Secretary’s staff as a permanent office

no political appointee to head office

location akin to IG, new and neutral function

DRS with a staff, works with all BDRS as advisory team

departmental guidance on policy, evaluating and reporting

BDRS capacity:

BDRS are highly trained

capable of being providers (mediators/facilitators)

advisors and coaches

system and process design assistance

trainers

outreach/marketing role

referrals

monitoring and evaluation

guidance for contracts/labor/program areas

What BDRS need from Political leadership and top career management:

access to decision-makers

policy direction

more authority to act

ADR component to performance standards for managers

consistency in demonstrating sustained support

policy statement and commitment from Secretary

town crier

place for ADR in the highest decision-making circles

mandatory ADR training for SES

clear definition of ADR 

Next steps for BDRS in this process? A second meeting to discuss draft report

-all BDRS/OHA/SOL

Individual meeting requested with BDRS if report raises impact/implementation issues for BDRS

Memorandum

TO: Elena Gonzalez and Norma Campbell

FROM: Pete Swanson

SUBJECT: CORE Meeting Summary Report

DATE: February 20, 2001

Introduction and Summary Report

This memorandum is divided into two parts.  The first part is an introduction and summary of the recent CORE Managers’ meeting I facilitated on February 13, 2001, at DOI headquarters.  Part two consist of a detailed narrative and minutes of the meeting as captured by Joan Goldfarb and myself. In addition to facilitating the meeting, I have also been requested to provide recommendations based on topics covered in the discussion. Those recommendations appear at the end of the summary report. 

The meeting had two primary purposes.  The first was to provide a forum for the national office and field representatives to discuss with each other how the CORE program is functioning, and what issues people are facing.  Secondly, the meeting was designed to elicit from the participants how the national office could more effectively support them in their roles as CORE managers.  It was made clear to all attending that no guaranties would be made as a result of this meeting, but that recommendations would be put forward to the interagency policy review group that will convene in the near future.


The meeting was designed so that the morning was taken up by reports from the national office representatives, followed by period of facilitated discussion (lasting most the day) on the following topics:

· Individual bureau reports

· CDRM perspectives of what is working well and what needs improving

· Marketing and promoting CORE

· Training needs (formal classroom, co-mediation, and scheduling future events)

· Reporting and information gathering

Within each of the major areas, the group was asked four questions:

1. What is going on?

2. How are things working?

3. What challenges do you face?

4. 
What do you need for more effective implementation of the CORE program?

Presented below are highlights of each discussion topic.  At the end of the meeting the CDRMs requested that they be allowed to meet quarterly, and they agreed to form subgroups to deal with particular issues in advance of the next meeting.  In addition to the workgroups, several next steps were agreed to:

1. All CDRMs would provide Fred Batts and Craig Calderwood copies of their existing marketing and promotional materials.

2. John Combs would provide clarification on settlement agreements and union involvement.

3. All CDRMs will report on who are experienced co-mediators and where the trainees are coming from.

4. Jeff Zippin, Elena Gonzalez and John Combs will request additional CORE budget resources.

5. Next meeting date was set for sometime between June 4-8, 2001.

Bureau reports:

Bureau CORE activity ranged from almost non-existent to 40 CORE contacts (USGS).  However, it was clear that implementation of CORE programs was not uniform throughout the department, and a discussion ensued throughout the day that explored the need to provide some kind of consistency while retaining autonomy.

CDRM’s perspective of what is working well and what needs improving

Overall the program is working moderately well, but in many of the bureaus several persistent challenges remain, including --

· Lack of resources (finances, people)

· Too little time for the job

· Lack of clear understanding with EEO

· Confusion among employees as to where CORE fits with respect to EEO

· Too many sources of mediators (EEO, CORE, HR) 

· Lack of buy-in from union

Role of the CDRM

CORE managers identified the following roles and responsibilities they would like reflected in their positions:

1. Direct and administer program

2.   Provide information & training (marketing)

3.  Training for CORE specialists

4.  Monitor and evaluate program

5.  Review regional implementation

6.  Coordination role --

· point of contact, inter-bureau

· mentor, counsel, teach, 

· coach, help strategize

7.  Shepherding agreements; making sure they are complied with

8.  Developing marketing plans

The issue of the role of CORE managers will be visited by the Interagency ADR review work group. In addition, based on the CDRM’s input on proposed changes to the DM, Elena will re-draft DM to reflect clear guidance with regards to role of BDRS and CDRM.

Budget/Resources
Budget and resource constraints were major issues among the participants.  Participants, for the most part, were feeling constrained by limited resources and inadequate time to do their job. The scarcity of funds, and the resulting impact, was reflected in almost every topic discussed by the group.  Knowing that it was unlikely more funding was going to be immediately forthcoming for CORE, the group decided to simultaneously request more resources and create a marketing committee to address how the word about CORE can be more effectively spread among employees.

Co-mediation/certification

Of the 75 people trained already, 37 have participated in co-mediation.  An issue raised by the group was how mediators should be certified, and whether the DM should be changed to reflect some kind of quality control.  Later in the day a discussion took place that examined various options for providing co-mediation opportunities to the trainees. A work group was formed to explore this topic in more depth and make recommendations back to the group.

Delivery of CORE services

In examining what is working well and what needs adjusting, several people voiced concerns that too many people were being trained as mediators.  What may be necessary is to review what skills are needed (i.e. general coaching/counseling/ interviewing/information dissemination versus mediation and facilitation skills), and then determine whether CORE specializations should emerge.  If the need for specialty areas among CORE specialists becomes evident, then the group can determine what training is necessary for each specialty area.  A work group was formed to explore this topic in more depth and make recommendations back to the group.

Training needs (formal classroom, co-mediation experience, and scheduling future events)

Generally, participants were pleased with the training CORE staff had received, and the group decided to provide four more classes between late April and early June for those who had not received either the three day or the five day ADR training.  Discussion ensued with regards to how much self-assessment should be provided to the participants. However, problems remained in that many people were not being given the chance to use their training, and the skills were growing stale.  A work group was formed to explore this topic in more depth and make recommendations back to the group.

Marketing 

All participants realized the need to effectively market the program, especially in light of limited resources.  The group spent much time brainstorming ways the CORE program could be more effectively highlighted within DOI and the individual bureau cultures.  A working group was tasked with providing recommendations for how CORE managers could make the most use of existing resources.

Reporting and information gathering
The need to accurately collect and measure data was important.  However, time did not allow the group to explore this topic.  Instead, a workgroup was formed to formulate a plan for research and reporting criteria for the next meeting.

Facilitator recommendations:

1. Re-examine recruiting strategies for CORE specialists. 

2. Determine how many mediators will be needed. 

3. Share resources across bureaus and standardize operating procedures.

4. Have accountability standards for CORE managers.

5. Don’t make CORE managers jobs collateral – rather proportional.

6. Have specializations within CORE capacities.

7. Provide advanced mediation training and mentoring only to those who will filter candidates better.

8. Credentialing – create quality standards, rather than just requiring completion of three co-mediations.  

EEO Officers’ Meeting Minutes

October 4, 2001 10 a.m. – 12:00 p.m. in North Penthouse

Attendees:

Mary Denery (NPS)

Diane Spriggs (NPS)

James Joiner (OSM)

Fredericka Joseph (BIA)

Patty Hagan (USGS)

Sharon Salpini (USGS)

Jeff Walker (BLM)

Richard Redmond (OEO)

Patricia Callis (MMS)

JoAnn Ransford (MMS)

Patricia Butler (OSM)

Carolyn Burrell (OS/OEO)

Duane Harris (FWS)

Elena Gonzalez – Dispute Resolution Specialist

Pete Swanson – Facilitator, Carr-Swanson Associates

Introductions and Opening Discussion – Elena Gonzalez and Pete Swanson

The meeting opened with a brief overview by Elena Gonzalez of the ADR review process, the reasons for the Departmental review, and the purpose of this meeting – to gather additional information and input from the EEO community on experiences, observations, suggestions and needs concerning application of ADR to EEO.  Attendees’ questions were addressed, including: decision-makers’ awareness of the late direct participation by EEO officers, and assurances that this groups’ participation and input was important, valuable and essential to the effective implementation of any decisions made as a result of the review process.  Finally, the group was assured that the meeting minutes would be included in the review report and shared with the decision-makers in the upcoming ADR meeting with Lynn Scarlett, Mike Trujillo and Bob Lamb.  Consistent with the original process design and ground rules, the report and recommendations have not been shared outside of the interagency work team and the Executive committee.  Follow-up meetings to discuss the findings and recommendations will be held ASAP once decisions are made by the new Departmental leadership.

Ice-Breaker Exercise – led by Pete Swanson

“Letter to My Successor” small group exercise- 4 groups worked responded to the following questions

With respect to ADR in the EEO environment – 


What were your successes?


What accounted for your successes?


What would you do differently now?


What mistakes should your successors avoid?

Successes:


Shared neutrals



ADR specialist attached to ethics office



Counselors work with CORE specialists-effective coordination



Improving environment as a result of ADR



More buy-in of resolution



Positives spur more positives



Becoming more educated about process



Joint agreement between MMS, BLM, OSM and OS on ADR

MMS reports some ADR mechanism used to resolve up to 45 % of 



informal contacts 



Early investment in training



BLM trained 70-80 early in mediation skills and conflict resolution theory



Lines of communication opened between employees and managers

Accounted for Successes:


Mandatory policy that ADR must be offered to employees-Dept. and 


bureau

New EEOC regs requiring offer of ADR

Support of top DOI management for ADR programs

Training and education of all employees, managers and supervisors about 


EEO’s ADR program

Marketing of program and sharing success stories

Managers with a positive experience with ADR see it as a valuable 


resource

Level of case/stage of process-once at hearing stage, have more 


settlements



Bureau operating procedures developed, shared for comment and 




disseminated



Increased coordination between EEO and personnel



Improved attitude with greater knowledge of process



Full-time counselors



Performance standards for practitioners



More professional EEO staff –evolving increased professionalism 



Luck

Do Differently/Mistakes to Avoid:

Greater investment in training and education of all audiences at all levels-



especially managers and supervisors

Create a customer service resource for all employees

Organizational reporting for EEO officers consistent with regs.-to bureau 


Directors-greater access to bureau authorities

Just in time information to support interventions

Better determinations of who should be at the table-level of people at the table

Ensure conformance of settlement agreements with EEO regulatory settlement 

provisions-guidance for mediators on problems with signed agreements that exceed agency enforcement authority


Ensure good faith efforts by parties


Get as much field input as possible into program design-hard to get experience of 



remote locations-and ensure their access to resources


Better marketing to increase participation


Shared marketing and promotion efforts-team approach


Difficulty of getting co-mediations experience after classroom mediation training


Problems with contractors not having enough work to assist in providing co-



Mediation/mentoring experience

Use broader spectrum of ADR processes beyond mediation, such as ombuds, 


facilitation, mini-hearings


Broader training to support ADR programs


Need to address underlying root causes of complaints and tackle real 



discrimination issues


Many cases in EEO complaint process not really about discrimination, but about 



lack of effective communication between managers and employees

Focus Questions:

1.  Within context of broad Departmental ADR review – What do you need from the Department and/or your bureau to help with ADR program?


Re-issue mandatory policy statement on ADR both at Department level and 



bureau level-under signature of new administration


Appropriate reporting structure with access to senior bureau officials


Additional resources, including money in budget for 



improving diversity programs and addressing underlying discrimination 



issues

Prevention work: need managers to manage diversity better and eliminate some 



EEO complaints


Establish an accessible compliance and enforcement component for EEO 



complaint processing-with increased staffing at Dept. level to support this 



function

2. What can DRS function do to help EEO ADR program?

Financial assistance, policy statements from top Departmental management, 



training and education to support conflict prevention and conflict 



resolution, database of resources, ADR information clearinghouse, provide 

mediators, marketing tools, share success stories and information, newsletter, report at  IMC/MIT meetings, keep senior Department management informed of work and issues, guidance on settlement agreements, assist in creating awareness, create tools for bureaus



Education of political level staff on diversity and ADR

3.  Describe experience with own EEO programs and CORE program?


OSM - programs not working together – no sharing of information by CORE 

CORE not keeping EEO informed, operate independently and then call EEO when problems arise



Need better communication and coordination between EEO and personnel 


Need sharing of information before problems arise


CORE operating independent of bureau management

Confusion on part of employees-what is the difference/similarities between 


programs?  When to use CORE? Who to go to?

Better coordination between Department and Bureaus

MMS employees not confused and perception exists that there is little use of 


CORE program

Clarification needed on relationship between CORE and EEO processes-questions 



about policy of CORE referral if discrimination allegation raised by 




employee

4. Last word-what has not been covered? what do you want Elena to hear?

EEO officers feel disregarded and excluded from this process

Lack of credibility because won’t share recommendations yet-perceived as secretive 

      Do not understand why this meeting was not held earlier in process

      Insufficient sharing of information with them  

APPENDIX  G

Findings – Concerns and Issues Identified 

1.  Workplace 

CORE

(
Confusion about relationship of CORE and EEO Plus – level of coordination and 


communication different in every bureau and region

(
Too many sources of internal mediators/neutrals in some bureaus (EEO, CORE, HR)

(
Union resistance – did not get buy-in during design process

(
Insufficient dedicated resources to support full implementation by bureaus (funding and 


staffing)

(
Concern over whether top management continues to support CORE and use of ADR to 


address workplace concerns

(
Wide disparity in status of CORE implementation ranging from almost non-existent to 


fully functioning program with certified CORE specialists

(
Lack of consistency and quality control – need to develop standards

(
Need to identify common roles and responsibilities and relationships 

(
Training Issues:

· Need for broader education and training to support use of ADR

· Need to review skills required by CORE specialists 

· Need to review content of CORE specialist training

· Need opportunities and experienced co-mediators for 3 co-mediations before skills grow stale

· issues raised regarding CORE specialists’ neutrality and impartiality

· Need consistent approach to:


handling of confidentiality issues


track, measure and evaluate performance information


market and promote the program

· Concern over enforceability of settlement agreements outside EEO process

· Need to share resources

· EEO and personnel resistance/concerns  – Need clear understanding between EEO and Personnel

· Mid-managers reluctance to participate in CORE program

Personnel/Labor Relations 

(
Lack of support from executive leadership

· Short on staff and resources, short deadlines and constantly shifting priorities

· Lack of ADR training for HR staff and Unions

· Manager/employee belief that winning the dispute is best result and worth any cost

· Perception that seeking neutral assistance reflects some failure or inadequacy

· Management resistance to come to table to discuss ADR early

· Dual role assignments while trying to remain neutral

· Lack of communication is #1 cause of conflict

· Allocating limited resources to meet clients’ top priorities

EEO PLUS 

(
Employee confusion about relationship of EEO PLUS and CORE – inconsistent coordination and communication in bureaus and regions

· Lack of coordination/communication/information sharing between EEO PLUS directors and Department DRS and CORE program coordinator

· Need for centralized coordination of EEO PLUS policy and program implementation

· Autonomous bureau programs without common guidelines, standards– inconsistent implementation

· Lack of clear, consistent role for EEO counselors in CORE/EEO PLUS

· Lack of consistent training and education to support use of EEO PLUS

· Fear that CORE program, or increased use of ADR processes pre-EEO complaint may diminish employees’ rights under law and regulations

· Concern that ADR takes longer and costs more

· Perception that managers can block employees from using ADR after employee elects ADR

· Bad experiences with contracted ADR services

· Need measurable goals and objectives for use of ADR

· Sufficient resources and appropriate allocation of resources to support high quality ADR program and services

2.  Natural Resources/Programmatic 

(
No common vision, message across DOI on appropriate and effective use of collaborative and consensus building processes

· Inconsistent communication of leadership support for use of ADR at Department level and bureau level

· Lack of dedicated resources to support use of ADR

· Lack of consistent monitoring, evaluating and reporting of programmatic uses of ADR

· Little employee awareness of Departmental ADR policy and lack of knowledge about possible uses of ADR to support accomplishments of the bureaus’ missions

· Employees don’t know where to go for ADR advice, assistance and guidance

· Inconsistent attention to programmatic use of ADR – wide disparity amongst bureaus and regions of country-no standards or guidance

· No common definitions and language

· Insufficient education and skills training to support appropriate and effective use of ADR

· Managers fear of losing control or abdicating responsibility if they use ADR

· Failure to capture success stories and lessons learned throughout the Department

· Need to create incentives/rewards in support of policy

3.  Negotiated Rulemaking
· No internal capacity in ORA and bureau regulatory contacts team to support and monitor appropriate use of conflict prevention and conflict resolution techniques

· Concern over loss of Department control over process and outcome

· Concern over abdication of Department or bureau responsibility

· Policy concerns with public participation processes

· Concern that ADR interferes with meeting statutory time requirements

· Reg-neg takes longer and costs more – negative experiences in the past

· Lack of data on reg-neg experiences – no tracking, monitoring or evaluation of processes

· Lack of time and resources for staff to get training on collaborative/participatory processes and use of dispute prevention and resolution techniques

· Many regulatory contacts don’t know where to go for ADR advice and assistance

· Need for guidance on identifying opportunities and on selecting appropriate process and neutrals

· Need for stronger negotiation skills to enhance effective participation in processes

· Knowledgeable reg-neg contact in ORA was a political appointee – lack of continuity

· Congress is requiring use of ADR more frequently

4.  Contracts/Procurement 

(
Little awareness of departmental ADR policy and current ADR practices in Federal contracting community

· Departmental procurement office not involved in development of DOI’s ADR policy – lack of communication and coordination of efforts

· Need for common understanding of regulations/procedures applicable in contracting for ADR services-inconsistent knowledge and practices across bureaus/offices

· Not all bureaus have ADR policy for procurement or grants programs

· Need to increase awareness of ADR methods available in contracts arena, including partnering arrangements with contractors and dispute review boards

· Possible confusion over ADR language and procurement language

· ADR primarily encouraged late in conflict/dispute resolution cycle – at IBCA stage

· No consistent training and education on ADR application to contracts

· Lack of formal skills training of IBCA judges

· IBCA ADR policy not updated since pre-ADRA of 1996

· Need a review to ensure all standard agreements have appropriate clauses on use of ADR processes – NPS concessionaire contracts? Grants? Other routine agreements?

5.  Solicitors 

(
Unclear and undefined role of Solicitor’s office in DOI’s ADR policy

· Bureaus/offices perception that SOL does not understand/support/assist use of ADR

· Managers rely on SOL once conflict anticipated or presented and prefer to “win” dispute rather than resolve underlying conflict/issues

· Fear of appearance of weakness, or of capitulating to opposing party because DOI has a weak case

· Lack of time and funds for ADR education and training

· Inconsistent development of effective negotiation skills versus litigation skills

· No data on cost of litigation versus cost of ADR processes

· Courts requiring ADR and SOL not trained to be effective advocates in non-adversarial alternative processes

· Little capacity to track experiences with litigation versus ADR processes

· No systematic case assessment process

· Limited automated database and case tracking system

· Overworked and cannot keep up with workloads

6.  Office of Hearings and Appeals        

(
Need for consistent quality training for Judges and attorneys to support implementation of ADR programs 

· ADR Program design needed for IBLA

· Need for designated OHA ADR contact 

APPENDIX H

	DRS LOCATION

10 in OGC

4 in OS/Head of Agency

1 in Dept. Admin.

1 in OHA

2 without DRS

DOJ-Assoc. Atty. Gen. (#3)


	LOCATION CRITERIA

Neutral

Independent

Visible

Accessible to all

Access to top management

Supported-champion and resources


	DIRECT REPORT

General Counsel

Deputy General Counsel

Head of Agency

Assistant Secretary

Deputy Asst. Sect. 

	ROLE AND FUNCTION

Policy

Education/Training

Guidance/Advise

Monitor/Evaluate

Reporting

Quality control

Outreach

Pilot Projects

System Design

Referrals

Contract admin.

Liaison

Clearinghouse
	Direct Services:

Intake

Assessment and Convening

Process Design

Facilitation

Mediation

Ombuds services


	MOST COMMON ADR PROGRAMS

Workplace: grievance, EEO, whistleblower

-ombuds, mediation programs, peer review panels

Programmatic:  civil enforcement, participatory processes, stakeholder engagement, claims against the Government, licensing and permitting, natural resources and environmental disputes

-collaborative processes, conflict assessment, facilitation, mediation 

Procurement/Contracts: partnering, use of settlement judges on appeal, mini-trials, arbitration, dispute review boards

Negotiated rulemaking: a few agencies with reg-neg experiences, including DOI


	NEUTRALS

For Workplace-mostly internal neutrals and shared neutrals

For contracts-almost 100% shared federal sources

For programmatic uses-some experienced internal neutrals shared, but more use of external neutrals



	BUDGET

Range:  No separate DRS budget to

$25 million Departmental funding for roll-out and $8 million annual budget

Sources of funds:

9 agencies with separate ADR budget/s for DRS function generally range from $50,000 to $1,000,000

4 agencies with all ADR funding by sub-agencies/programs

most agencies w/ joint funding/allocation of resources between DRS and sub-agencies/ program areas
	STAFFING

Ranges: 

Department/Headquarters level:  

DRS alone to DRS with 10 FTEs

Bureau level:

PT and/or FT position in some sub-agencies/program areas, to FT staff in all sub-agencies/program areas
	Findings:

DRS alone-1 agency

DRS with secretary only-2 agencies

Deputy DRS positions-5 agencies

admin staff-11 agencies

professional staff-12 agencies
	SUPPORT STRUCTURES

-ADR Steering Committee

-ADR Committee or Council

-DRS included on management teams/committees

-ADR teams chaired by DRS 

with Sub-agency ADR contacts

-ADR Task Force 

-ADR working groups on specific issues


Sources of Neutrals:

Found greater use of internal neutrals in workplace programs and in contracts arena (Judges on Boards of Contract Appeals).

Most agencies reported using both internal and external neutrals depending on type of case and situation.

Several agencies focused on maintaining a small cadre of well-trained, experienced internal neutrals, while others reported training large numbers of internal neutrals. 

A couple of agencies moved from using internal neutrals to using all external neutrals as a result of quality concerns, neutrality and trust issues raised by employees, difficulties in maintaining trained and experienced internal neutrals, or because increased budgets allowed them to contract for external neutrals.

One agency created a nationwide roster of private external neutrals but provided all of the mandatory training prior to acceptance on the roster.

Many agencies reported some use of Federal shared neutrals programs.

Some agencies give the parties the option of an internal or external neutral.

Some agencies use co-mediation model and always have an internal neutral paired with a shared neutral or a private neutral.

Most agencies reported that the parties jointly paid the cost of using external neutrals.

Several agencies have created their own rosters of private neutrals.

Some agencies rely on existing rosters.

APPENDIX I:  Agency Benchmarking Information

– Common Keys to Success – Best Practices
(
Clear vision, direction, and consistent message on use of ADR throughout the Department

(
Establish long-term goals/strategic plan

(
Top management support (highest level of support)

(
Access to senior leadership, managers, decision-makers

(
Independent location with sufficient, dedicated resources (Budget & Staffing)

(
Strong, centralized policy office with initiation of pilot programs/projects and decentralized implementation and operation

(
Availability of high quality external and internal neutrals

(
Centrally administered contracting vehicles for easy access to external neutrals

(
ADR performance standards for senior managers

(
Comprehensive outreach to customers and constituents

(
Consistent, high quality ADR training tailored to audience(s)

(
Identification and sharing of best practices 

(
Develop a database to establish business case

(
Comprehensive tracking system and evaluation methodology – use of independent evaluator

(
DRS included on other management committees/teams – collaborative approach to design and policy development and to setting departmental goals and common standards

(
EEO and HR directors jointly hire an independent ombuds to design and run a workplace conflict resolution system outside either organization

(
Trained, full-time ADR personnel

(
Well-trained program administrators in sub-agencies with budgets and operational control over programs

(
Good, open communication

(
Establish trust, credibility, neutrality, impartiality for Dispute Resolution Specialists and the ADR Programs

(
All employees/stakeholders need to know where to go for ADR assistance

(
Creative problem-solvers with innovative, non-bureaucratic approach – experimentation encouraged

–  Commonly Identified Barriers
(
Lack of senior management buy-in and lack of visible support from leadership

(
No ADR champions – lack of access to senior leadership on a regular basis

(
Lack of visibility and stature of ADR office

(
Insufficient budget – lack of dedicated resources – insufficient staffing

(
Responsibility without authority

(
Budget tensions between headquarters and field/sub-agencies – no direction on allocation of       
resources to support ADR

(
Lack of coordination and clear vision – turf issues – separate ADR fiefdoms – inefficient and inconsistent

(
Untrained ADR administrators/implementers/users

(
Duplication of efforts – reinventing the wheel 

(
Confusion about access to assistance

(
Lack of consistency, no mechanisms for quality control or quality assurance

(
Unqualified neutrals

(
Hard to maintain cadre of trained, experienced internal neutrals

(
No contract mechanism or funds to support quick access to external neutrals

(
Mid-management resistance, institutional resistance – especially from attorneys

(
Trust/credibility issues due to location of ADR Office and impartiality of neutrals

(
Lack of awareness and training

(
Field resistance to headquarters control and direction – Union resistance

(
Failure to institutionalize use of ADR

– Location of Dispute Resolution Specialist Function
· 10 in Office of General Counsel

· 4 in Office of the Secretary/Head of the Agency

· 1 in Departmental Administration Office

· 1 in Office of Hearings and Appeals

· 2 did not have a DRS Office

· 1 in Associate Atty. General (DOJ) 

– Location Criteria
· Access to top management

· Neutral location

· Independent

· Visible

· Accessible to all

· Supported – Champion
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