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INTRODUCTION

As the field of environmental conflict resolution (ECR) began its fourth decade, the 2002
ECR conference provided an opportunity for ECR practitioners, agency representatives,
tribal members, nongovernmental organizations, and resource users to reflect on the
progress that has been made in the profession, its contribution to the nature and quality
of environmental decision making, and the significance of emerging institutional re-
sources and requirements. As in previous years, the conference proved to be an open
forum for the exchange of ideas and mutual learning among a broad cross section of
interests.

This national conference was sponsored by the U.S. Institute for Environmental Conflict
Resolution of the Morris K. Udall Foundation and The University of Arizona’s Udall
Center for Studies in Public Policy, with support from the Council on Environmental
Quiality, Executive Office of the President; the U.S. Department of Agriculture, Forest
Service; the U.S. Department of the Interior; the U.S. Environmental Protection Agency;
and the Association for Conflict Resolution and the Environmental/Public Policy Section
of the Association for Conflict Resolution.

The conference drew 435 attendees from across the U.S. and eight other nations. An
international delegation of over 40 attendees representing Australia, Canada, Chile,
Indonesia, Ireland, Japan, Scotland, and Thailand added significant depth and perspec-
tive to the discussions throughout the conference. Four plenary sessions, fifteen panel
presentations, and twelve roundtable discussions took place over the course of the two-
day conference. The ten preconference training sessions and the panel and roundtable
sessions were organized along three tracks:

* Progress in the Profession—Reflections on practice and theory, professional stan-
dards and ethics, innovative techniques and processes, and emerging areas for con-
centration in ECR.

» Evolving Institutional Capacity—New programs, resources, and capacities emerg-
ing in government agencies, universities, and the private sector, including statutes,
rules, and regulations of consequence to the field.

* Enhancing Environmental Decision Making—How environmental conflict resolution
processes have improved such decision making and how they have and can enhance
the contributions of science, technology, and decision support systems to sound
environmental decisions.

The feedback from this conference has been overwhelmingly positive and enthusiastic,
with excellent suggestions for enhancement of future conferences.

These proceedings were compiled from summaries written during each of the
roundtable and panel sessions by a recorder and revised afterwards by the session
moderator. Additional materials such as papers and PowerPoint presentations were
submitted by presenters to augment the session summary. Please note that presenters,
their bios, and contact information are all hyperlinked throughout the document to allow
for easy access to information. Right before the contact information you will find an
image gallery which contains photos from the three days of the conference. Please look
for yourself and your new and old acquaintances!
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PANEL ABSTRACT

Do mediators themselves ever unwittingly contribute to the development of “so-so”
settlement agreements that are unsatisfactory to everybody? This session will identify
and address some of the contributing factors that produce minimally acceptable solu-
tions that can be attributed to even the most experienced mediators. All examples will
be drawn from three multiparty “resolved” cases in which the mediators participated.
The three environmental cases to be critiqued include oil spill prevention, wheat stubble
burning, and a destination resort development. Some of the factors to be discussed
include the mediator’s acceptance or unwillingness to address:

* Impracticality of terms/conditions of contractual provisions regarding scope of work
and expectations;

» Severe deficiencies in the structural design of the process;

» Wanting competency levels of advocate negotiators;

* Likely impacts of external variables;

* Incomplete reality testing; and

* Nonattentiveness to the pastoral needs of multiparty players.
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PANEL SUMMARY

PurpPose oF THE WORKSHOP

If our profession is committed to the continual development of best practices then all of
us must discontinue to accept practitioners’ shortcomings as external causal factors
over which we have no control or even influence. Thus, in our efforts to contribute to the
enrichment of the field’s knowledge base and the perfection of the practice of mediation,
we will be candid in our offerings as we hope you will be in the subsequent discussions.

DEscRIPTION

Among the cases we've mediated in the last few years, there were three environmental
conflict resolution settlement agreements from which sorme disputants emerged with low
levels of satisfaction. The three scenarios are briefly described below:

» The practice of wheat stubble burning by eastern Washington farmers was before
federal court with the assertion by the grassroots health and environmentally focused
Save Our Summers (SOS) advocacy group that the State of Washington Department
of Ecology’s burn permitting process was in violation of the American Disabilities Act
since it allegedly caused severe adverse effects for persons with chronic lung disease,
such as asthma and cystic fibrosis. The U.S. government feared that if the case was
ruled in favor of the plaintiffs, the ruling could “gut” the practicalities of the Clear Air
Act, and if nofruled in favor of them, then related laws did not apply to protect the
health of the most sensitive persons among the citizenry.

* The U.S. Secretary of Transportation created a federal commission to develop the
Puget Sound Long Term Ol Spill Risk Management Plan co-chaired by the U.S. Coast
Guard and the State of Washington Department of Ecology, and which was comprised
of 20 stakeholders, some of whom were long-term myopically focused adversaries.
Panel members included elected county, state, and federal legislators; tribal govern-
ment leaders; environmentalists; representatives of the fishing industry, the freight
shipping industry, oil refinery and shipping industries, and the towing and maritime
pilots associations.

» Trendwest, Inc., a well known vacation time sharing corporation with world wide facili-
ties, was committed to developing a significantly large destination resort (MorningStar)
on approximately 7,500 forested acres of the rural, historic, and economically de-
pressed town of Roslyn, film site of the popular “Northern Exposure” television series.
The original Master Plan Resort enjoyed broad local business community support yet
was continually challenged and delayed by RIDGE, an environmental activist group—
at a daily cost of $14,000 to Trendwest in interest charges, plus expensive and seem-
ingly endless litigation costs.



SumMMARY oF COMMENTARY

We, who have very high dispute settlement and agreement compliance rates, are either
very courageous or very foolish to document our shortcomings in these three cases just
described. In each case resolution was achieved. Nonetheless, there were varying
levels of dissatisfaction by the parties, and we believe we contributed to those dissatis-
factions in three general categorical ways, i.e., procedurally, substantively, and psycho-
logically.

ProcebURAL DISSATISFACTION

* In the oil spill risk management case, we evidently were unable to help the parties
realize and accept the mediators’ role functions, thus the mediators were expected to
exert more efforts than the parties who looked to the process’ co-chairs (U.S. Coast
Guard and State Ecology) to make determinations for the entire group.

» We did not always customize the mediation process to meet the parties circumstances
in terms of comfort level, confidence, organizational and personal realities, or the
case’s legal status, e.g., the oil spill risk management case had two formal quasi legal
co-chairs (U.S. Coast Guard and State Ecology) who developed the agenda and
related work plan in the interest of bureaucratic efficiency, thus depriving the group of
process equity, process ownership, and process trust. In the wheat stubble burning
case it was difficult for farmers to participate in two consecutive days of mediation 150
miles from their farms, and parent members of the opposing Save Our Summers
(SOS) had inflexible schedules related to medical care, daycare, or educational
classes.

* In all three cases we permitted the parties to develop unrealistic issue agendas to be
addressed within unrealistic schedules that at times caused exhaustion of all partici-
pants. We failed early on to cause the parties to reassess and revise their
unachievable work plan.

» We underestimated the needed time for parties to disseminate, discuss, comprehend,
and resolve technical data—particularly in the oil spill risk management and wheat
stubble burning cases.

» One person in the oil spill risk management case constantly complained about her
time and the economic burdens of process participation, but we did nothing to assist
her or even think about trying to mitigate her inconvenience—/ part because this
person was exceeaingly uncooperative and not easy o like. In summary, we ourselves
were unable to separate the person from the problem.

* We have never liked mediating in public—and there we were again in the oil spill risk
management case, in the presence of constituent groups, observers, and the news
media. Furthermore, the ground rules established to govern the public’s presence
were seemingly unenforceable since panel members would interact with the audience.

» We still don’t know how to deal with the oxymoron of “consensus minus two,” which
was the federal commission’s “guideline” for decision making by the Puget Sound
Long Term Oil Spill Risk Management Planning Panel.

* In some instances, such as with the parents in the wheat stubble burning case, many
of the disputants did not know how to negotiate—they only knew how to fight, how to



argue, how to manipulate, how to beg—thus making the mediation very difficult, and
we didn’t train them how to do otherwise.

» The oil spill risk management case involved over 20 parties and 25 issues—a seem-
ingly perfect scenario for several working groups. Yet we couldn’t make it happen —
the disputants always wanted to know what “all the others are doing,” and thus in-
sisted meeting in plenary session.

* In the rural destination resort case, the parties wondered if the process was ever going
to end—and we also openly shared our own impatience, frustration, and dissatisfac-
tion with meetings occurring on a string of summer weekends.

SUBSTANTIVE DISSATISFACTION

* In the oil spill risk management case, the parties couldn’t agree as to the purposes
and conditions for why they were impaneled on the Puget Sound Long Term Oil Spill
Risk Management Panel. We still don’t know what else we could have done to make
several parties remember why they were “commissioned,” e.g., to develop recommen-
dations to manage (reduce) the risk of oil spills and 770fhow to respond to oil spills.

* When we entered two of the conflict scenarios, we did not dissuade disputants’ high
expectations of results when we entered. In both the oil spill risk management and the
wheat stubble burning cases, various parties were overly optimistic that they would get
everything they wanted because of their own perspective of case merits and the
morality of their proposals.

* In the wheat stubble burning case, the opposing Save Our Summers (SOS) parents
literally did not know what they wanted as demonstrated by the competing proposals
among their own team members—and we were ineffective in helping them become a
unified team.

* In the oil spill risk management case many of the issue agreements achieved involved
commitments to additional complex technical planning and/or regulatory review.
Therefore there was no immediate gratification in terms of changing the status quo,
and no satisfaction with an elusive certainty although some parties kept looking to us
to provide something related to best maritime management practices and standards of
care.

» Due to the parties’ (and the mediators’!) eagerness to gain closure on specific issues
there wasn't always confidence that their own interests were truly being met, whether
health, economic, aesthetic, or whatever.

* In the rural destination resort case, the parties came to clear substantive agreements,
but became concerned and confused when the attorneys translated their language
into legal terminology—while we insisted on the appropriateness and need for us to
extricate ourselves in part to control our expense bills which already exceeded what
the parties had anticipated.

» We were somewhat dismissive of some parties who continued to wonder whether or
not they could have done better in court.

* In the wheat stubble burning case the Save Our Summers (SOS) parents and attor-
neys were unconditionally dismissive of the farmers’ economic, lifestyle, and personal
interests—we were deficient in skills to cause any transformation of such attitudes and
behaviors.
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* In the wheat stubble burning case, all parties including the Attorney General’s office
continually reassured us of their authority to negotiate, but after the agreement was
signed, State Ecology claimed its negotiators were not authorized—at that point we
stopped mediating and began arguing.

PsvycHoLoaicAL DISSATISFACTION

» The whole idea that “the truth will set you free” can backfire, e.g., we and the oil indus-
try reminded parties that although risk factors could be mitigated nonetheless some
spills most likely will still occur.

» Folks didn’t feel they received the individual pastoral attention that they needed. Much
of the interaction with each other over the years caused mistrust now ingrained in
them. Parties came out of the process at nearly the same level of mistrust in which
they entered.

* In the rural destination resort case, an agreement with the environmentalist party
alienated a significant portion of the developer’s own constituency, e.g., a group of
citizenry not at the table but to whom the developer said it would keep fully informed.
We were not always diligent in monitoring the developer’s vertical negotiation respon-
sibilities.

» We were unable to diffuse anger or to lift the spirits of parties when adversely effected
by external variables, e.g., when the U.S. Supreme Court ruled that the U.S. Coast
Guard—notthe states—has the jurisdictional authority to regulate shipping along the
nation’s coasts.

OTHER CONTRIBUTING FACTORS

» Due to our own organization’s heavy workload, we should never have accepted the
opportunity to mediate these cases. Our appreciation of the nature and the serious-
ness of these three conflict scenarios hindered our making an honest and realistic
assessment of our available time and energies.

* In accepting our selection as mediators, we paid little attention to various contractual
precisions, including confining time frames, burdensome reporting systems, signifi-
cantly inadequate funding provisions, and geographical distances between parties as
well as from ourselves.

 Our inability—due to the two factors identified above—to fulfill a mediator’s function
that we have done so thoroughly well in countless other cases, e.q., pastoral func-
fions—which are primarily comprised of frequent moments shared by the mediator and
the individual disputant. Such instances are separate from the purposes of back-
ground-data gathering, conflict assessment, remedy explorations, or reality testing.
Instead these individualized instances of “getting to know you better” are experiential
demonstrations of acknowledgement, attentiveness, acceptance of personhood, and
caring. While the genuine intrinsic nature of pastoral functions must be valued in and
of themselves, one cannot discount likely utilitarian results of such expressions of
attentiveness, i.e., increased “likeness” of the mediator as a person, increased trust of
both the process and the mediator, a sense of be/ng accomparniedthroughout the
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process without role compromise, appreciation of their perspective, a clear acknowl-
edgment of this extra effort beyond the formal process, and more empowerment for
the mediator to do her or his job.

WHAT WE WiLL Do DIFFERENTLY

» Assess the availability of our organizational and individual professional capabilities
and resources in the context of current and near future responsibilities and involve-
ments as well as all contractual provisions.

* Insist that prior to multiparty mediation, all parties will fully participate for a minimum of
two days of training in negotiations (collaborative planning and cooperative problem
solving) as well as the role functions of a mediator and the responsibilities of the
parties.

* Assist the parties (1) in designing the logistical aspects of the mediation process to be
responsive to their particular realities in ways that are practical and equitable within
the realm of “all things considered” and (2) in developing an achievable work plan—
while remembering we are the people with experience and professional perspective.

» Adhere to our philosophy and normal practice of frequent and quick “process checks”
as a means to determine levels of procedural satisfaction and whether or not there are
needs for refinement.

* Manage the processes of data exchange in efficient ways without sacrifice to thor-
oughness or comprehension—with particular attention to determinations of relevancy
and the prevention of redundancy.

* We, too, must (1) separate cause from blame, (2) separate “people from the problem,”
and (3) separate ourselves from any overarching influences—it’s “not” about us.

* Diligently and impartially perform the mediators pastoral role functions as described
above.

» Whenever necessary, reach out for additional resource assistance without hesitation
or apology.

» Be ever mindful that while we have obligations to the parties, we also have responsi-
bilities to the problem itself. As practitioners we are stewards of the process.

12



TRADITIONAL APPROACHES TO DISPUTE
REsoLuTION: PEACEMAKING AND OTHER MEANS
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WEDNESDAY, May 15, 2002—10:30 A.m.—12:00 p.wm.

MoDERATOR

PANEL ABSTRACT

Traditional dispute resolution processes such as peacemaking, circle sentencing, and
community reparative boards are well known approaches to addressing and providing
remuneration for family and community based disputes and crimes. Examples of such
approaches include the Navajo Nation’s Peacemaker court, the Maori Circle Sentencing
in New Zealand. Increasingly, traditional approaches are being adopted by courts and
alternative dispute resolution practitioners to address issues in a more culturally consis-
tent manner. How are such approaches effectively used to address environmental
issues that arise within Native American communities or environmental issues between
tribes? Equally important, in what ways can local or regional dispute resolution ap-
proaches be used to address environmental issues that cross multiple jurisdictions?
This session will provide an overview of Native American peacemaking methods includ-
ing practices of Native Hawaiians. Panelists will share examples of how traditional
dispute resolution processes have effectively addressed environmental issues and the
challenges presented in employing traditional methods in cross-cultural disputes as well
as discuss the need and challenges of co-designing processes to ensure that they are
procedurally just to all participants.

-Amerlcan Conflict Resolution Adopting Native Hawaiian Paradlgms:
-By Beadie Kanahele Dawson, Esq. :
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PANEL SUMMARY

DiaNE LERESCHE

When working with tribes, where do we get our information? How do we help one an-
other and what are our expectations and images of each other that may not be accu-
rate? There are a number of caveats to be aware of with respect to traditional peace-
making approaches and working with tribes on various issues. It is important to empha-
size that there is no one way, and the methodology used to resolve disputes might be
context dependent.

Some traditional Native American dispute resolution processes are lost—Ilost with our
elders. Certain members of a tribe apply some traditional ways only in certain settings
and contexts. Tribal people and leaders want an active role in more customary and
complimentary ways of proceeding in and designing a process. There are many com-
plexities to working in Indian Country, including multiple jurisdictions, variations among
tribal laws and within tribes with respect to politics. A lack of trust remains prevalent
among many Native American and Alaskan Native communities. Trust must be gained
among all parties to enter into co-management and cooperative agreements.

WHAT APPROACHES TO DISPUTE RESOLUTION CAN BE CONSIDERED PAN-INDIAN?

» Ask what procedures tribes would prefer—don’t impose agendas.

» Peacemaking is often done purely within the tribes—but some aspects can be incor-
porated into all processes.

 Ask if tribal members would like to begin with an opening blessing or prayer for the
land upon which the meeting is taking place.

* The pace of a process may be slower than that used with non-natives. This may be
frustrating and requires patience. The problems have been around a long time, time is
not limited, the issues are important; what is the hurry? Time is needed to build the
relationships and building the relationships is often more crucial than the agreement.
The agreements are not durable if the relationships are not sincere.

* Interrupting is very disrespectful in Indian country.

* Participation requires deep listening, understanding the deeper meaning, with an open
and sincere heart in order to discover what others have to share.

» Don't argue, attack, or criticize.

* Give people an opportunity to speak, do not force them.

» The circle is closed—the discussion taking place may be confidential or not appropri-
ate to record or share with others.

» Keep a healthy heart, mind, and body. The physical and spiritual aspects of the issue
are of equal importance to many tribes.

» Consider who speaks first—it may be the elders, or they may speak last; elders may
build one on another with a plan and a pattern.

* Let the speakers speak as long as they want—there are reasons for all of the stories,
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the points are interconnected and may be new to each person.

» Use symbols, use logos of tribes and agencies.

» Words are chosen very carefully—and what one says goes a long way and has mean-
ing to the heart.

» Language and cultural interpreters may be needed.

» Ask and determine who is authorized to share or to speak. The speaker may be lim-
ited in what can be shared.

» Community and family events are more important than meetings. A death in the family,
a sick child is more important than a meeting. Patience and flexibility are essential
skills.

« Traditional environmental knowledge, nonwestern science, and oral traditions must
also be respected and incorporated into ways of thinking and approaches to process.

* Tribal decision making may occur through consultation—the chief or tribal president
consults with the appropriate tribal members on matters.

* Dispute resolution is often viewed as problem solving.

* Ask for clarification—are the words you are hearing the words you are understanding?

» Most people want to know how much you care before showing how much you know.

» Speak from your heart because you can always change your mind.

» Appearances can be misleading—don’t discount people because they are not dressed
for success.

« Clarify expectations up front. Who will make decisions and how will they be made?

WHY DON’'T INDIANS SPEAK UP AT MEETINGS?

 Traditional processes use silence and a different tone.

* Non-Indian meetings have information overload—how do you sort it all out?

* Some tribes may want the ideas and information of others first to determine how to
respond.

* They may not have the authority to speak

» They need to be able to speak during a length of time in a manner that is comfortable.
Do not cut speakers off and don’t interrupt.

* They may be trying to understand the technical language and may be new to the topic.

* Invite Indians to speak—in a nondirective manner.

» Use open-ended questions to engage participants.

* Like all people, tribal participants may be shy or tired. Native American leaders wear
many hats and are often stretched thin.

ExampLES oF Goob PRoOCESs

There are many examples, but in Alaska where | am from, the Alaskan tribes have in
recent years begun to develop effective relationships with the Department of Defense
(DOD). The relationships are effective in part because DOD was willing to hold listening
sessions before they held the actual meeting. This approach provided an opportunity for
the tribes to express their interests and concerns about the matter at hand.

15



Beabie Dawson

The judicial system has reached a point where it can incorporate dispute resolution
tools that go beyond the courtroom. For example, Peter Adler and Kem Lowry brought
people together with Departments of Interior, Commerce, and State to discuss the
needs and priorities around the use and management of the northwestern Hawaiian
Islands.

Traditional Hawaiian dispute resolution methods were developed by Polynesians when
the Islands were first settled over a thousand years ago. Used by chiefs and families,
community disputes and imminent and threatening wars were averted through this
process. Practice was subverted by white settlers. #o—to make right. Ho'oponopono
is to make completely right—correcting and restoring relationships through prayer,
discussion, confession, apology, forgiveness, relief. Ho'gpornoponois practiced in
Hawaiian communities, organizations, and by non-native Hawaiian entities, and the
combination of both communities. The Hawaiian state courts have now begun to incor-
porate /0 oponopono methods in the court. This is a voluntary process that allows the
dispute resolution process to become a private matter. Elements of /0'oponoporno are
used by parties to address family and environmental issues. Apology and forgiveness
are foreign to western mediation but are essential to /40 oponopono.

In the purest sense /0 0ponoponos.

* Not mediation, settlement, nor prayer, it is not a panacea to resolve all problems.
* Not a media event. Student practitioners are not allowed to witness actual processes.
* Not finger pointing.

Ho 'oponopono.

* Is voluntary, and acceptance of the “mediator” by everyone is required.

* Requires a belief in a higher being.

* Requires a spiritual commitment and foundation by all parties.

* Requires commitment to process.

* Requires a commitment to result before the result is determined—similar to binding
arbitration. The process must be accepted from the start. There is no appeal process.
Attorneys are not permitted to participate in the process. All parties must speak for
themselves.

* Requires total confidentiality, which is essential to the process.

* Requires self-scrutiny and self-reflection.

* Requires truth and openness and respect for the other and the leader.

OVERVIEW OF HO'OPONOPONO

The elements of /Ao0ponopono often define it. Keep in mind that /70 opongponois a
sum of the parts.
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» Mediator interviews everyone before the process begins, asks and elicits responses,
ferrets out the truth. Individuals may only speak to the mediator unless given permis-
sion to speak to other parties.

» Mediator trains all of the parties in the process and the rules.

» Mediator states the problem.

* Self-scrutiny is required.

» Absolute truth—simple statement of the dead—told without embellishment. Partial
truths are the terms of art of law, politics, journalism.

» Each problem is resolved and disposed before moving to the next

* May have time-out beginning and ending with prayer. The prayer helps define the
process.

» Mihr—confession and forgiveness first to a god, then to self, and then to the person
who has been wronged. Cannot turn your back on a person who has asked for for-
giveness. “l am sorry.”

* Restitution is immediate with mutual forgiveness and apology.

» Release—dispensing with the problem.

* Closing prayer.

 Celebration with food at the conclusion of process with no discussion of the problem.
Process does not permit payment to mediator—ever. However, the participants may
make charitable donations to a third entity on behalf of the mediator.

QUESTIONS AND RESPONSES

Comment:What causes conflict may be open to interpretation. Therefore how conflict is
resolved is dependent on understanding the root causes. FMCS—meetings with over
12 tribes and federal agencies. The process was designed entirely over the phone and
was effective.

Comment (Diane). Use common sense and research to design fair processes. Think
about two things when you are designing a process. First, sacred justice—as defined by
healing, relationship building, and balance. Second is procedural justice—if procedure is
customary and fair then the parties are more likely to engage in processes, take owner-
ship in it, and uphold agreements. It is important to learn about the cultures and ask
what is customary and fair. Keep in mind that culture goes beyond race but includes
organizations.
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CoOLLABORATIVE APPROACHES TO ENVIRONMENTAL
STREAMLINING ON TRANSPORTATION PROJECTS

WEDNESDAY, May 15, 2002—10:30 A.m.—12:00 p.Mm.

MODERATOR

Louise.Smart, CDR Associates
Stephen Zylstra, U.S. Fish and Wildlife Service, Oregon Fish and Wildlife Office

PANEL ABSTRACT

The challenge to streamlining the environmental compliance process is the many as-
pects it has, depending on what and/or where you believe realignment can provide the
most efficiency. The panel discussion will focus on three different and very important
aspects in the presenters’ pursuit of streamlining the environmental process:

* Projects or topic areas (programmatics)—“What are the projects or substantive areas
that are creating problems?”

» System design—Examining the recurrent or acute conflicts on a system-wide basis;
and

* Implementation of the streamlining tools.

PANEL SUMMARY'!
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PANEL SUMMARY
OBJECTIVES

» To introduce the concept of environmental streamlining on transportation projects

* To identify potential barriers to successful collaborative problem solving

» To share examples, from Oregon, Texas, and South Carolina, of what states are doing
to achieve environmental streamlining and overcome these barriers

WHAT Is “ ENVIRONMENTAL STREAMLINING” ?

Section 1309 of the Transportation Equity Act for the 21 Century (TEA-21) directs the
U.S. Department of Transportation (DOT) to develop and implement a coordinated
environmental review process for highway and transit construction projects. A national
Memorandum of Understanding (MOU) has been signed by a number of federal agen-
cies committing “to continuously improve and streamline the process used” while striv-
ing to be “protective of and more compatible with the natural and human environment”
as transportation projects are developed.

In the simplest terms, environmental streamlining consists of completing environmental
reviews and permitting in a timely way, while ensuring environmentally sound projects.
The coordination of multiple and overlapping environmental reviews, analyses, and
permitting actions is essential to meeting the environmental streamlining mandate for
highway and transit projects under TEA-21. Although certain processes overlap, the
procedural requirements for meeting these mandates are distinct and defined by each
federal agency charged with statutory oversight of a specific environmental resource or
concern. Also, most states and some local jurisdictions have their own environmental
statutes and requirements that must be addressed. The complexity of the processes,
multiple actions, and requirements do not easily lead to clear-cut solutions for establish-
ing national time frames.

DOT recognizes that achieving our bottom line—the efficient and effective delivery of a
sound and environmentally responsible transportation program—requires adopting a
new mindset that embraces environmental stewardship and builds coalitions through
partnerships of interest groups and Federal, state, and local officials.

Streamlining successes at the national, regional, state, local, and project levels
are inextricably linked and form an iterative process. National leadership, direction,
policy, guidance, and support provide a framework to facilitate regional, state, local, and
project results. These results in turn drive innovations that demonstrate what does and
does not work. Best practices are used to inform, shape, and influence national guid-
ance and policies. Using this iterative, participatory approach, DOT and its Federal and
state environmental and transportation partners have collectively and cooperatively
achieved significant results, including cutting the median time it takes to process envi-
ronmental reviews by one year. Much of this is facilitated through over 148 state initia-
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tives that support interagency collaboration, early coordination, and programmatic
approaches. These require time, skill, and resources and are built on trust and respect-
ful partnerships. The Federal Highway Administration’s (FHWA) streamlining Web site is
the key medium for communicating these successes. http://www.fhwa.dot.gov/environ-
ment/strming/index.htm

Future efforts that will accelerate and continue the effective implementation of streamlin-
ing will focus on institutionalizing collaborative problem solving and effective project
management among the project practitioners, providing them with skills to build relation-
ships, and manage conflict as it arises during the environmental review process, and
providing them with access to a well-qualified roster of facilitators skilled and experi-
enced in transportation and environmental process problem solving.

The concept of environmental streamlining includes the elements:

* Early identification and resolution of issues

» Collaborative development of processes among field organizations

» The use of concurrent review of plans and projects

» Timely review and constructive comments on transportation proposals

« Early identification of information needs

« Creative solutions and innovative methods that reduce economic and environmental
costs

A hallmark of environmental streamlining is early coordination, consultation, and col-
laborative decision making among the transportation and resource/regulatory agencies
to improve implementation of the National Environmental Policy Act (NEPA) process.

WHAT MAKES ENVIRONMENTAL STREAMLINING CHALLENGING?

The accomplishment of environmental streamlining on projects entails creative applica-
tion of laws and joint problem solving among transportation and resource/regulatory
agencies to address all agencies’ interests. There are a number of barriers, real and
perceived, which must be overcome to achieve environmental streamlining. The outer
ring of the circle diagram, below illustrates the need to break through relationship prob-
lems, value differences, data problems, and structural problems in order to undertake
the task of environmental streamlining.

See figure on next page.

Relationship problems that can get in the way include:

» Baggage from the past, where an agency still feels hurt, aggravation, mistrust, or
frustration from what happened on a past project and is doubtful of another agency’s
willingness to cooperate, be reasonable, honor commitments, or think outside their
own agency'’s point of view. Constructively airing impressions from the past, setting
aside preconceptions driven by the past, forging new agreements on how to approach
the future, and spending time getting to know others informally can help overcome
such problems.
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/ A Creative
application of laws

A Problem solving to
address all
agencies’ interests

« Different personalities, where, for example, one staff person is a “big picture” person,
highly verbal, likes processing issues in a group, and is willing to take risks, and an-
other person needs a lot of detail to make sense of an issue, likes to process issues
alone where they can think quietly, and wants to be certain that a direction is sound
before making a decision. Too often such personality differences are inaccurately
interpreted as intent to thwart people’s efforts, rather than just the personality differ-
ences that they are. Mutual understanding and acceptance of differences and a will-
ingness to accommodate another person’s style can ease relationships and aid prob-
lem solving.

« Communication patterns that impede direct dealing and that escalate a problem, such
as communication of needs and concerns through written comments and “comments
on comments” or adherence to a cumbersome hierarchical chain of command. To the
extent that communication can be direct and one-on-one, there is less opportunity for
misunderstanding and more opportunity for addressing issues as they arise.

Value differences exist because different agencies have different missions and man-
dates, which then are reflected in how individual staff approaches a transportation

project. Where agencies can embrace a joint value, such as stewardship of the public
interest, defined as doing what is good for the environment asnd good for business and
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local communities, and respect each other’s role in that overall value, the individual
agency values may be seen as less mutually exclusive. Individual staff member’s per-
sonal values which are expressed in zeal that goes beyond an agency’s mandate may
need to be tempered in order for others to respond positively to the other agency’s
mandate. Some transportation and resource/regulatory agencies have sought to de-
velop mutual operational values through partnering, in which they develop a jointly held
set of values related to functioning as a team. In addition, joint training has helped
agencies understand each other’'s missions and mandates.

Data problems can stem from having so much data that one cannot see the forest for
the trees, having too little data so the agencies are reluctant to make a decision that will
not be sufficiently informed, or disagreements over the interpretation of data or the
methodology of collecting or analyzing data. Yet, it is essential to have good data as the
basis for good decisions. Agencies are beginning to develop up-front agreements on
what data will be needed, at what level of detail, and how they will evaluate that data.

Structural problems include differing decision-making processes, insufficient re-
sources (staff, time, dollars), and rules that create contradictory “thou shalt nots” (thou
shalt not take a wetland, thou shalt not take an historic property, thou shalt not have an
unsafe roadway design).

» Each agency has its own process of decision making, prescribed under the regulation
for which they are responsible. Careful thought and cross-agency negotiation may be
needed to help these different processes mesh together into one cohesive whole.

» One agency may delegate decision-making authority to staff who participates “at the
table” with the other agencies; other agencies may allow their staff to participate in
discussions and share ideas but require their staff to bring issues back to higher-level
decision makers in the agency. Collaborative decision-making processes need to
accommodate these differences.

* Intensive coordination to achieve environmental streamlining may save time in the
long run; however, achieving such coordination is a labor-intensive effort. Additional
staff are often needed in order to participate in meetings and to be timely and respon-
sive to multiple projects that are moving ahead at an accelerated pace.

» The challenge of applying all the rules to make sustainable transportation and environ-
mental decisions is daunting. Agencies need to build a mutual understanding of each
other’s processes, responsibilities, and methods for applying these rules and accept
the fact that the rules are challenging, rather than blame another agency for imple-
menting its responsibility to the rules.

Most of all, it is essential that agencies understand the complexities of the structural
problems at play, look for ways to problem solve around or through those problems
where possible, and refrain from interpreting structural problems as personal flaws of
other agency staff.
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WHAT ARE STATES DoING TO OVERCOME THESE BARRIERS?
OREGON

The Oregon Department of Transportation (ODOT) and ten other state and federal
agencies have developed Oregon’s Collaborative Environmental and Transportation
Agreement on Streamlining (CETAS) program to ensure that highway projects are built
efficiently and with respect for environmental, cultural, and land-use values. CETAS
requires an informal buy-off by the CETAS agencies on the purpose and need, criteria,
and range of alternatives before a project can become eligible for the State Transporta-
tion Improvement Plan, includes a CETAS Technical Committee to work through a
backlog of projects and address new streamlining products, and establishes a dispute
resolution system. The following are examples of how CETAS is used to overcome the
barriers.

Relationship

Confiict elevation protocol. This “barrier breaker” is included in the CETAS charter and
recognizes that conflict will happen during the environmental process and therefore
must be dealt with efficiently. The protocol identified four levels of conflict resolution,
field staff to field staff, supervisor-to-supervisor, manager-to-manager, and director-to-
director. This procedure recognizes that decisions, like staff, have different levels. It
further recognizes when differences of opinion do occur, permission must be granted to
elevate the decision and or disagreement to an appropriate level for resolution. Any one
of the signatory agencies can introduce the conflict elevation protocol during the CETAS
process.

Relationship-building elements of the CETAS Technical Committee include: (a) insist-
ing on taking the time to reach mutual understanding, (b) modeling candor, (c) ensuring
that the streamlining makes a positive difference in each participant’s work life, and (d)

very clear and pragmatic operating procedures.

Through joint development of the CETAS process, ODOT and the U.S. Fish and Wildlife
Service (USFWS) have changed the relationship between their agencies from an
historically difficult relationship to one of trust and cooperation. USFWS staff have
expressed appreciation for the CETAS process because the process allows all involved
to better manage their workload because of the early coordination which helps to foster
better relationships, minimize strain on resources (a structural problem), and makes
work life more efficient.

Value Differences

Shared traiming. The implementation plan for CETAS calls for joint training for the eleven
agencies. The planned trainings will focus on employing the CETAS agreement through-
out the signatory agencies. In addition, they will include cross-agency information and
educational opportunities for better understanding of the various missions and/or goals
of the CETAS partners. Last November, ODOT sponsored a joint training with the U.S.
EPA, USFWS, the National Marine Fisheries Service on enforcement regulations and
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protocols. One hundred staff members attended the daylong training from the CETAS
agencies.

Data problems

Transportation Project Review Process. CETAS requires earlier involvement in the
development of transportation projects from the cultural and natural resource agencies,
meaning less technical data will be available. CETAS agencies meeting monthly to
review transportation projects and reach concurrence on purpose and need, location,
and alternatives are gaining knowledge of the level of technical data necessary to make
good and lasting decisions. As nuances of level of technical data are revealed, they are
examined and incorporated it into CETAS Standard Operating Procedures.

Structure

Stanaard Operating Procedure (SOP). CETAS developed the SOP to describe in detall
each CETAS agency'’s responsibility during the transportation project review process
and at when it occurs. The SOP is intended to build a mutual understanding of each
agency’s processes, responsibilities, and methods for applying its governing statutes.

TeExAs

The national IH-69 corridor was designated by Congress to address the transportation
needs associated with growing trade opportunities with Canada and Mexico. Over 1000
miles of the IH-69 project will pass through Texas. As the Texas Department of Trans-
portation (TXxDOT) moves forward with project development for IHB-69, they are em-
barking on a “streamlining pilot project,” which includes a partnering process with fed-
eral and state agencies. To minimize structural problems, the 1-69 NEPA process has
been defined to create coordinated and streamlined decision making on this project.

On the next page is a flowchart that depicts six points at which the participating federal
and state agencies will concur (CP1 through 6) in an 11-step process that goes through
four stages.

This process is aimed at gaining agency involvement in the early decisions on project
issues so that these particular issues will not need to be revisited during later stages of
the project.

In addition to coordination of decision making through this process, a training schedule
for joint training for all the relevant agencies has been created, including such topics as:
NEPA and Decision Making, Endangered Species Act, Application of GIS, Section 106,
Section 4F, Land-Use Planning, and Community Impact Assessment. This training
provides an opportunity for agency staff to build new and better relationships, under-
stand different agency values, missions and mandates, and application of rules, and
build a common expectation for data that is needed to inform decision making. Essen-
tial to this process is the development of agreement on the level of detail of data
needed at each stage of the process. Each stage generally represents a narrowing of
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alternatives (or area to be studied) and an increase in the level of detail required to
inform decisions at that point.

SouTH CAROLINA

The South Carolina Department of Transportation (SCDOT) is undertaking an ambitious
2717 program (twenty-seven years of projects to be completed in seven years). Proac-
tive coordination with other federal and state agencies is a key to accomplishing this
goal. To address the structural problem of limited resources in some of the resource
and regulatory agencies, SCDOT has funded liaison positions in those agencies to
ensure that staff will be available to participate in the coordinated inter-agency process
and has set criteria to evaluate these positions. Values differences are bridged when
those liaisons maintain a focus on the needs of their resource agencies, the transporta-
tion agencies, and the public need. Field trips where both resource and transportation
agencies examine the situation on the ground help build an understanding of the need
for a project. Relationship problems are minimized by creating an environment in
which agency staff are willing to meet and talk about issues rather than sit in their of-
fices and conduct letter-writing campaigns. Cross-agency education through an Engi-
neering 101 class has enabled the resource agencies to understand the complexity of
the transportation decision-making process and has built a stronger relationship
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among the agencies. An Interagency Task Force has been established, which is an
accessible management-level group that meets regularly to resolve environmental
issues as they arise. This is a structural solution to prevent delays due to the festering
of unresolved issues.

As transportation, resource, and regulatory agencies jointly undertake specific activities

to address the barriers to collaborative problem solving, environmental streamlining can
become a reality rather than a good intention.
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COLLABORATION AND SucCESSFUL RESOLUTIONS
AT THE U.S. DEPARTMENT OF THE INTERIOR:

THE PiLoT EARLY CASE ASSESSMENT PROGRAM
AT THE ATLANTA REGIONAL SoLicitor’s OFFICE

WEDNESDAY, May 15, 2002—10:30 A.m.—12:00 p.Mm.

MODERATOR

PANEL ABSTRACT

As the site for the U.S. Department of the Interior’s (DOI) Early Case Assessment Pilot
Program, the Atlanta Regional Solicitor’s Office has had the opportunity to assume a
leadership role within the DOI in the area of concise and early assessment of disputes
that lead to their effective and expedient resolution. The primary objective of the pilot
program is to enable the Atlanta Regional Solicitor’s Office to provide their client agen-
cies, and the U.S. Department of Justice when necessary, with key factual, legal, and
“next step” information, including a comprehensive resolution strategy, to allow them to
make informed decisions regarding pending disputes. The session will include an in-
depth overview of the premises underlying the program, the benefits of the program, the
mechanics of the program, and a question-and-answer session.
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PANEL SUMMARY

MaIN DiscussioN PoinTs

The moderator introduced herself and the panelists. The early case assessment pro-
gram is a pilot program. The panel will discuss background, goals, objectives and me-
chanics of this program. The session will be closed, with information on challenges and
opportunities associated with the effective roll-out of the pilot program.

JEFFREY PAQUIN

» Concise and early assessments of disputes that lead to their effective and expedient
resolution help lawyers make informed decisions about pending disputes including a
comprehensive resolution strategy.

» Concept of early case assessment goes back 20 years but in last 5 years corporate
sector has been employing it. It is a predetermined, systematic, and uniform process
to evaluate claims and ensure appropriate, efficient, and cost effective dispute resolu-
tion.

» Speaker summarized recent business and legal trends, such as more class action
lawsuits, increased/claims litigation, protracted conflicts and costlier settlements,
globalization, process improvements tied to measurement, and court decisions affirm-
ing support for ADR.

 Results from corporate efforts are promising. Companies often measure success in
terms of cost savings and report the savings in the millions of dollars annually.

MaARIA ELENA GONZALEZ

» The purpose of this pilot program is to create a culture where ADR and consensus-
building processes are encouraged and routinely employed. This will increase the
efficiency and effectiveness of operations. The pilot program effort in part will serve to
clarify the role of the solicitor’s office in the department with regard to ADR. The goal
of the pilot is to give the attorneys tools so they can make more informed decisions
regarding disputes. It encourages attorneys to work with clients earlier in the process
to address disputes effectively and figure out what processes will work.

» Highly decentralized office—challenge to communicate and coordinate efficiently.

» The speaker reviewed some of the benefits of the program, such as costs savings,
reduction in amount of management time in dealing with disputes. A benefit of locat-
ing, capturing, and sharing information as an organization is being able to recognize
and identify patterns in disputes over claims and begin to deal with them in a more
systematic manner.

MicHAEL P. STEVENS

The speaker provided a brief summary of the DOI Early Case Assessment Pilot Pro-
gram Process map. To ensure it is an eas/yassessment, the process takes 60 to 90
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days, depending on the matter type. A matter comes into the solicitor’s office, is as-
signed to an attorney, and a program administrator will step in to work with the attorney
to create an assessment team to develop information in a number of categories in a
predetermined, short period of time. A report is prepared on what is learned through this
process and presented by the attorney to the client agency including recommendations
about how to handle the matter. An extra step in the process is the lessons learned
section to help build a database and information on patterns of disputes and to eventu-
ally prevent this type of dispute in the future. The purpose of this section is to help guide
the program going forward.

Matters that are addressed are defined as broadly as possible, including contracts, ESA
civil penalties, habitat conservation plans, natural resources damages, land-use issues,
torts, and any other matters deemed appropriate by the Regional Solicitor’s office.

The speaker discussed the program’s process in more detail.

Expedited Factual Investigation

The assessment team usually consists of the attorney from the solicitor’s office, pro-
gram administrator, main contact at the agency, and someone in a decision-making
position from the client agency. A DOJ attorney is included on the team when necessary.
There is a systemized way of front-loading the work to provide consistent and broadly
useful advice to clients.

Basic information is collected, usually provided by the agency, including a focus on what
might be unique to this case. The next step is the more detailed legal analysis. Some-
times the process may identify additional stakeholders.

Abbreviated Damage Analysis
During this phase a risk assessment is conducted, claims prioritized, etc.

Review Department History
Coordinate with agency to review prior relevant disputes, predict potential scenarios,
and network with other regional solicitor offices regarding relevant disputes.

Review General History

This is of limited use to the department but useful information can be discovered by
looking at cases in other government agencies and institutions. This information can be
used to predict the length of litigation process and the likelihood of success.

Conduct External and Internal Economic Analysis

The government is not always adept at measuring and factoring in costs. One outcome
of this process may be that agencies look at costs, in terms of resources, of handling
issues with litigation as opposed to negotiated solution.

Identification and Analysis of Noneconomic Risks/Benefits
These include: policy considerations, importance of establishing precedent, effect on
internal and external relationships, and importance of maintaining confidentiality.
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CoNsIDERATION OF OTHER RELEVANT MATTER SPECIFIC OF GENERAL INFORMATION

Recommendation for Resolution Strategy

Information is gathered and analyzed, case assessment team meets (assuming they
have been meeting throughout process) and develops report that includes recommen-
dation for a resolution strategy, whether that be ADR, litigation strategy or some other
process. If ADR is recommended, the program will organize the process.

One challenge of selling this to attorneys is that it is perceived as additional work. It is
important to emphasize that work needs to be conducted regardless of whether alter-
nate dispute resolution (ADR) is used; however, work is being front-loaded and the
possibility of reducing the overall work load exists.

“Early Warning System” Insight

By providing this part of the process as a goal, you keep a lookout for systemic improve-
ments that the solicitor’s office and agencies can promote. We learned not to give away
rights before talking to attorney first. Sometimes the Solicitor’s office needs to mediate
with different departments internally to ensure a unified front is presented to an external

party.
Key ELEMENTS

Early Case Assessment Report

This report summarizes data, includes discussion of range of monetary settlements that
would be a good result, identifies nonmonetary solutions and offers preliminary dispute
resolution recommendations.

Program Administrator. The Program Administrator is a full-time employee whose entire
job is to support the Pilot Program. The role is very important to help take on administra-
tive tasks and ensure that overworked attorneys do not have to do administrative work
in addition to legal work. They provide support and consistency of implementation. The
administrator facilitates the process, ensures communication within team, ensures a
report is provided, and tracks the overall progress of the program.

CHALLENGES AND OPPORTUNITIES

» The biggest challenge has been implementing the program when the program admin-
istrator could not be replaced, because the attorneys were required to participate in
administration of program.

* The shutdown of e-mail at the DOI has made the process very difficult.

» Getting buy-in from attorneys has not been a significant challenge to date; however,
there is not really enough experience with the program to assess whether this is a
problem or not.

* Solicitor’s office attorneys were trained at the outset. This training has been moder-
ately successful. Many feel that they are already well-versed in ADR when in fact they
have little or no experience with its processes.
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» There was very little trouble convincing assessment teams of matters being handled.
The challenge has been communicating progress on implementation. For instance,
team members don’t necessarily report back to managers (who approved of the pro-
gram in concept) how the program is being implemented.

» The long transition within the agency after the change in administration (Clinton to
Bush) has been another challenge as new staff arrived. New staff does not necessar-
ily see this Pilot Program as one of the most pressing matters they should deal with.

QUESTIONS AND RESPONSES

Question: What is the protocol for providing a referral of matters to the program?
Answer: Each agency has its own protocol for providing referral to the program. Each
office operates somewhat independently. Typically, a referral is made by the regional
director although there are cases where a park director will make the referral.

Question: Do agencies bring you rule challenges?
Answer: Yes. The purpose of the process is to assess cases for suitability for ADR. ADR
is a possible outcome of the assessment.

Question: Do you talk to other parties involved with the matter?
Answer: Sometimes that is appropriate but it depends on the case.

Question.: Do you have a triage system if a 60-t0-90 day timeline would prevent han-
dling a case?

Answer: The preliminary injunction case required legal analysis to be accelerated.
Because the injunction was denied, we were able to work with 60-to-90 day timeframe.
Also, that is the longest time it will take to process it. Cases can be assessed more
quickly and because ADR is a flexible process, there is an opportunity to tailor the
program to the matter as necessary.

Question: What if Habitat Conservation Plan process needs ADR Process? Are re-
sources available?

Answer: DOJ has asked for mediation assistance because resources for external nego-
tiator/mediator are not available.

Question: |s there resistance to the program? Will the strategy for addressing success
of the program change minds?

Answer: From a pure pragmatic standpoint, the results will speak for itself. Teams are
just now getting together to address the issues and decide who will deal with them and
how—the cost of the mediation process is seen as an operational cost to the bureau
and needs to be absorbed by the bureau. This will be tested in the future—funds should
be available through bureaus if external assistance is needed. Resistance from clients
is not encountered because the program is being driven by requests from the bureaus.

Question: How cooperative have agencies been in providing information with assess-
ments?
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Answer:In the ordinary course of events, this has not been a problem. If not asked for
in the right way, the information cant’ be gotten, but that is not specific to the early
assessment program but rather an ongoing problem.

Question: How many matters have come into the program so far?
Answer; Because of limitations on matters and lack of program administrator, only about
two dozen have been selected for the pilot program.

Question: Will you be working with the Institute to get resources and support for mediat-
ing/negotiating issues?
Answer:Yes, the department already works with the Institute and will continue to do so.

Question: Are clients more comfortable with attorneys going through the department?
Answer: The department usually provides mediator services because they have the
resources available for that purpose. Many people do use outside sources that are
available to them if they have experience and a comfort level with an individual or orga-
nization that provides ADR services.

Question: Who developed the time frame for the pilot program?

Answer: The department suggested 6 months development/design time and 6 months
implementation to help sell the program. We need a year to design it and run it and do
an assessment at the end of process so that decisions can be made about whether or
not to continue. The pilot has been extended for six months based on success to date.

Question: Do agencies do own assessment before sending matters to solicitor’s office?
Answer: NPS is already doing this on personnel cases. They may take it to the next
step and realize they could do the assessment themselves. The pilot is a small piece of
the building infrastructure and support throughout the department. One discrete area to
try and change is the way we’re doing business. We're looking at an integrated conflict
management system. The solicitor’s piece is just a start.

Question: If two agencies are involved, would both be on the assessment team?
Answer: It depends on the relationship of the agencies as to whether both agencies are
represented.

Question: What is linkage between interior solicitor’s office and agency solicitor’s office?
Answer; Bureaus/agencies do not have individual solicitor offices. They go directly to
the department’s solicitor’s office.

Question: Has there been a dramatic shift because of the political transition?

Answer: At a department level, roles have not shifted and support has been tremendous
and consistent.
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ENHANCING ENVIRONMENTAL DEcISION MAKING:
Usine WEB-BASED TECHNOLOGY
IN MULTIPARTY CASES

WEDNESDAY, May 15, 2002—10:30 A.m.—12:00 p.Mm.

MODERATOR

PANEL ABSTRACT

The Web has a multitude of applications in multiparty cases. This panel will highlight a

variety of cases—the Elizabeth Mine Superfund Case, Rhode Island Greenhouse Gas

Project, and a variety of public involvement projects in Michigan—that have effectively

used Internet-based technology. Panelists will discuss:

* Using the Web to disseminate information;

» Web sites as vehicles for internal, confidential discussions;

* Possibilities of chat groups and other on-line forums;

* The Web’s potential for fostering broad-based community involvement;

» Conveying technical information effectively;

» Possibilities and limitations of on-line mediation;

» Unique issues associated with using Web-based technology; and

» How ADR practitioners and others can get assistance in developing and using Web-
based tools.

INDIVIDUAL PRESENTATIONS

: Elizabeth Mine: Balancing Community Interests

Previous Table of Next
@ Session _ Contents Session



S =

Using the Internet for
Multiparty Dispute Resolution

Dr. Jonathan Raab
Colin Rule

The Online Public Disputes Project
Raab Associates, Ltd.

May 13, 2002

About Raab Associates

» Founded 12 years ago by Jonathan Raab Public Disputes.org
+ Energy and environmental expertise
+ Primary client types:

— Federal Agencies: EPA, FERC, DOE

— State environmental agencies, public utility commissions,
and energy offices

— Other public and private sector organizations
+ Projects using the Internet:

— Electric Utility Restructuring Roundtable

— Rhode Island Greenhouse Gas Process

— New England Demand Response Initiative
+ Hired Colin Rule, Co-Chair of ACR’s Online Section
» Launched the Online Public Disputes Project
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ADR Technology / Internet Tools

Meeting Support
— Projection / dynamic presentation systems
Real-time feedback
Brainstorming
Voting and rating tools
Electronic flip charts
Audio / Video conferencing

Public Disputes.org

Online Data and Communications Management
— Full-text searching
— Document management systems
— Online scheduling
— Email broadcasts / e-mail newsletters

ADR Technology / Internet Tools (2)

Online Interactivity Public Disputes.org
— Synchronous meetings (chat, instant messaging, whiteboards)
— Threaded discussion environments
— Polling
— Joint document editing systems
— Automated negotiation mechanisms

Fully Online Dispute Resolution Processes
— Online Facilitation
— Online Mediation
— Online Arbitration
— Online Expert Evaluation
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Examples

—— 1
R. |. Greenhouse Gas Process

REPORT TO STAKEHOLDERS FROM BUILDINGS AND
FACILITIES WORKING GROUP

Date:  April 3, 2002
To:  KI GHG Stakeholder Group
From: Buildings and Facilities Working Group

Re: ERecommendations on Buildings and Facilities Related GHG Reduction Options

The purpose of this memo is to report back to the Stakeholder Group on the work
completed by the Buildings and Facilities Working Group with respect to prioritizing
potential greenhouse gas reduction options related to buildings and facilities in Rhode
Tslan

The Group met three times — on November 29%, February 7%, and April 4% During the
first meeting, the Group reviewed a scoping paper by Tellus Institute on a range of
potential options. At that meeting, the Group suggested additional options, proposed
modifications to options suggested by Tellus, and reviewed and commented on a range of
methodological and assumption issues. During the second meeting, the Group reviewed
additions and changes suggested by Tellus as aresult of further inquiries. The Grovp
also prioritized the options into three bins (high, medium, and low), and reached a
consensus on the placement of all the options except for one option pertaining to
switching from oil to natural sas. After the second meetine. one of the Working Group

The RIGHG Process
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Table 1
Binning from Building & Facilities Working Group!

Consensus don Options
Number Iz ‘ wved ‘ TST
Carbon?
Figh Priority

76 Energy eficiency n essting nonresidential faciiies 0 ‘ 20
31 Upgrade and extend sppliance effciency standards [ W
52 Compact sppliances e sty option )
62 Energy efficiency targets adopted by industrial firms 40 Notes for Table 1: Binning from Building & Facilities Working Group
a1 Combuied heat & power (CHP) i industry. 35
16 Electric energy eficiency in existing nonsesidential 0 § o §

faclitios extend “Enrgy lntiative” 1) For Options 3.2a and 3.2b, Upgrade New Residential and Commercial
57 Teistate and expand fax credis, Tor snergy cFiciency B Construction Building Codes, all but four of the Group members concluded that
47 CHP m buildings and faciliies (non-industrial) | 5 both code options should be high priorities. The Business Roundtable concluded
71 Effcient residential electic cooling inftiatve |10 that it should be medium priority, while the Rhode Island Builders Association,
13 ettt prosram o eecically hested omes |9 the Association for Builders and Contractors, and the Oil Heat Institute concluded
75 Retroit program for fossil heatedhomes | 6 that it was premature to prioritize these options until further evaluating th
12 Efficient lighting and efficient appliances DSM 3 relative costs and benefits. The nine members supposting the placement of the

programs code options in the high priority bin were Mew England Gas, Sustainability
5 “Design 20007 DSM for efficient new nonresidential H Coalition, , RIDEM, RI State Energy Office, RI DOA Building Code, Brown

construction University, Narragansett Electric, People’s Power and Light, and Conservation
4 CE;':;\‘ZJVE::’ DSM for efficient new residential T Services Group. However, the Group unanimously agreed that there should be

options to provide education on best energy saving building practices for both

T ilme Sade T e : residential and non-residential construction practices ¢
24 Encourage use of lower ““:,::dim'lf“;:;w TED ) For Option 2.4a Switching from Oil to Natural Gas, the Group was strongly
o7 = divided about the advisability of this option. However, the Group agreed that we
T 5 should encourage use of lower carbon fossil fuels (where fossil fuels are in use)

‘Compact floorspace [ie style option

ow Priority
Switching from electricly to fossil fuel heating
Solar PV ro;

program
er heating program

Actve so
Wonresidential gas air conditioning

when such fuels are available and cost effective, and Rhode Island should
continue to look for those opportunities. The Group agreed that this new option
(2.4c) should be a high priority.

3) For Option3.1 Upgrading and Extending Appliance Efficiency Standards,
the Group decided to categorize the Option as “High Priority” but to emphasize
that a focus on regional and federal standards would be a more effective strategy
than RI- only implementation, which the Group believes is probably impractical

4) For Option5.1 Compact Floorspace Life Style Option, The group agrees to
keep the floor space option in the Medium Priority bin despite a very low
projected cost of saved carbon because many in the Group questionsd the political
viability of promoting smaller living unis.

The RIGHG Process

|

R. |. Greenhouse Gas Process

Process

The Rhode Island Greenhouse Gas Process
(RIGHG) rapresents a unigue attempt on the
state level to reduce the greenhouse gases
that cause global warming. RIGHG's goal is
to farmulate & Greenhouse Gas Action Plan
for the state of Rhode Island. RIGHG is
comprised of many different members. The

R.l. Greenhouse Gas Process
Greenhouse Gas i

process is guided by a stakeholder committee and utilizes topical working
groups. The initiative will make use of detailed modeling to enhance the
applicability of the findings and numerous framing papers and other documents
Click here far the full schedule for each of the groups

AHome AMediation/Facilitation & Training & Consulting ACurrent Projects ACompleted Projects A
ADocument Library AGQualifications AClients AContact Us ARoundtable A

Copyright & 2001 Rasb Associates, Ltd,

Rhode Island Greenhouse Gas Process
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The RIGHG process is comprised of many different individuale and organizations
representing govemment, industry, environmental and consumer groups. These
members include stakeholder representatives who are working on the
stakeholder committes, on one or mare of the topical working groups, or bath,

View Stakeholders & Working Groups Members
S - Stakeholder Group BF - Buildings & Facilities

¢ m TL - Transportation/Land Use ES - Energy Supply/Solid Waste
i L I i
> EO - Education/Outreach ALL - View Members of All Groups
i Solid Waste
4 (Elick on a Nama to see Contact Info or
TR Click HERE fo Visw AL Contact Infa ) Bar
Organization Representative L] 5G BF TL ES FO
AAA Public Affairs Bob Murray :2
Alliance Erwironmental Graup Michazl Geigser :4
Aguidneck lsland Planning Kelly Wondward 2
Commission
Assaciated Builders and Robert Boiselle & ®
Contractors
Audubon Society of RI Eugenia Marks -2 [:2

Rhode Island Greenhouse Gas Process

Raab Associates, Ltd.

NN NN N NN,

Schedule Greenho

Upcaming event(s) are highlighted in yellow.
Click on the Event name to see details

Sort by event type or date by clicking on the [ buttons:

Event[] Location Date
Stakeholder Committee Meeting 1 RI DEM 100472001
Stakeholder Committee Meeting 2 RIDEM, Rm 300 112720071
Buildings & Facilities Meeting 1 RIDEM, Rm 280C  11/29/2001
Transportation/Land Use Meeting 1 RIDEM, Rm 300 12A16/2001
lm. Energy Supply/Solid Waste Meeting 1~ RIDEM, Rm300  1/10/2002
SR | Buildings & Faciles Mseting 2 RI DEM, Rm 300 2712002
\_Selid Waste § Transportation/Land Use Meeting 2 RI DEM, Rm 300 24 4£2002
[TEMRSRESEIS  Energy Supply/Solid Waste Meeting2  RIDEM, Rm300 3142002
B S.\.: ol Comintes Weeling 3 RIDEM, Rm 300 3/21/2002
Buildings & Facilities Meeting 3 RIDEM, Rm 300 41412002
Transportation/Land Use Meeting 3 RIDEM, R 300 4252002
Energy Supply/Solid Waste Meeting 3 RI DEM, Rm 300 5/9/2002
Stakeholder Committee Meeting 4 RIDEM, Rim 300 6A13/2002
Stakeholder Committee Meeting 5 RIDEM, Rm300  7/11/2002

aHome aMediation/Facilitation & Training & Gonsulting ACurrent Projects & Completed Projects &
ADgcument Library AQ Clients & Contact Us ARoundtabl

Copyright @ 2001 Raab Associates, Ltd,

The Raab Associates Platform
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The process has produced a number of helpful documents including framing
papers, meeting surmrmaries, meeting agendas, modeling results, ete. Use the
pull dowen menus to search by date, document type, or group.

You can search by Date, Document Type or Group

10/4/2001 = Search by Date
Agenda B Search by Document Type |
EBuildings and Facilties ~ Search by Group

aHome aMediation/Facilitation ATraining A Consulting ACurrert Projects ACompleted Projects &
ADocument Library A Qualifications AClients A Contact Us A Roundtable &

Copyright @ 2001 Raab Assocates, Ltd,

The Raab Associates Platform

The process has produced a number of helpful documents including framing
papers, meeting summaries, mesting agendas, modeling results, ste. Use the
pull down menus to search by date, document type, or group.

Search by group: Buildings and Facilities
Buildings & Facilities Meeting 1 (11/29/2001)

Agends - BFL (Agenda) (24k)

Buildings and Facilities Scoping Paper (Scoping Paper) (208k)

L Facilites I Energy Office Programs (Other) (45k)
euildings and Facilities Scoping Paper--Techrical Annex (Scoping
Paper) (135k)

Narragansett Electric Commercial Programs (Other) (2,070k)

"Transportation)
_LandUse g

Narragansett Electric Residential Programs (Other) (202k)
Buildings and Facilities Meeting Summary (Meeting Summary)
(atk)

Buildings & Facilities Meeting 2 (2/7/2002)

Agends - BF2 (Agenda) (23k)

Prioritization Memo - BF2 (Memoranda) {58k}

Buildings and Facilities Revised Scoping Paper (1/31/02) (Scoping
Paper) (267k)

Meeting Summary (Meeting Summary) (250k)

Buildings & Facilities Meeting 3 (4/4/2002)

Buildings & Facilities Revised Technical Appendix (Background

The Raab Associates Platform
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| -+ -4 aaI D-au-d

Tophc: Draft marso to 1he Legishture 2 of ), Read X2 times, | File Attachment
Conf: FIZHG Satus Aepod

Fram: Cil Pyl Srefnehith (o

Data: Frday, Apil 05, 2002 0128 FM

HATS (5 e 1atESt varsion of the draft mams 10 this Legsiaturs. PHAse post your
Comments and suggertions o Webboan

If you'd e 1o ma hanges and suggestions, cleas feel frae 1o
(U ToOk SeClon of MCical wird),
your haed dive, aed thee uplcad it Eack to
thi RIGHG \N"!Mil’d far iviﬂ‘Mﬂ to Sl

T sttach it to & message, chck "post” (o "reply”) and then check the "attach file® bax
at tha tap of your new mattsgs. Wabbard wil than walk y=u thmugh the pracste of
|| sesecting thas e off of your haed drive and uplading it onto the Webkoard.

i will bk oll of i welited memos and synthesizs them irko ore urified document for
approval from the RIGHG Stakeholder group

A altways, Just gve el 3 Fng (Colin Rubl, 617-261-T111) if wou should have any
quasticns.

Colin

Eedarmea ot Bl Leamlatue

Topie: Draft roaras 10 1 Lesgislture (2 of 6], Read 32 e
FISHG Saius Regod

bearckd vandiiboran ady
Diatw; Wenday, Aprd 08, 2002 [7-31 A4

My comnents on the Craft nema sre th ors [ made in the last Stakeholders meating
¥ think it is mizmading t fist irategies that hase vary inw penhahiities for
Frplaint atin 3d Ovle which Pl has viey ittle sfluence - @.9. federal CAFE standaids
- ﬂla.vﬂg I:lg. arn cnsl .IT.-C! Muc(ms To al ot lm st npnnnl\(.ﬂ lhi(

Rhode Island Greenhouse Gas Process

Primarily Online Disputes

The Expanding Field of ODR Public Disputes.org
E-commerce (eBay)

Transboundary (ICANN)

Insurance (Cybersettle)

UN, ICC, FTC, BBB, WIPO, etc.

Multiparty, public disputes
RuleNet
— Australian Telecommunications Dialogue
EPA Public Participation, Summer 2001

“By combining broad participation with the intensive interaction typically found
only in small-group participation processes, on-line dialogues offer a whole
new approach to public involvement.” — Resources for the Future
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ADR System Design € edit

X my eRooms

ot or

an eRoom created on 19 Apr 01

- ADR System Design

53 Archived documents &

r - ADR.
Processes & Pilat
Overview

(2 Folder - Documents
under discussion

(FFolder - Pilot
(FFolder - Project:
Overview

inbox - sRoom

23 Interface with the
HCCC

»EProject Calendar

DV Working Group an
Confidentiality

find
members
intercom
dert
help

crests

Project status @D}
New for Monday 28 March 2002:

* The minutes from the last Stesring Committee mesting on Tuesday 26 March have been posted on the project calendar togsther with
the powerpaint presentations made at the meeting,

* Please check the database of documents for all other recent changes to the e-room and to assist in locating documents,

Pleass contact Resolve Advisors[support@resotvesdvisors.com.au, 0411 360 360] or Wes Hems (whelms@ontineresolution.com, 1 (617) 621-
1518) if you have any questions about the sRoom.

3 :

Useful links Folder - ADR

Processes & Pilat
Overview

= ,

Inbox - Shirli
Kirschner

Folder - Project Project Planning and Folder - Pilat Project Calendar
Overvew Funding

(=] |
Working Group on
onfidentislity

Inbox - eRoom
Administratar

=

Interface with the
acce

Folder - Documents Databases

under discussion

Arohived documents &
discussions

Greats |addfle b mark 1ead  commands |1

Australian Telecommunications Policy Dialogue

20 d0E3 RS -HD e

“Sample Collective Bargaining Room

Bargai

ing Calendar

Ry eRooms Rl

 calendar created by — System Administrator on 19 Jan 02

+*Sample Collective
Bargaining Room
) Bargaining Calendar
(& Chat Area

& Flip Chart - e.g.
Attendance

(22 Joint Work Ares -
hotive

22 Joint Work Area -
Inastive

(G Managements Private
Caucus hrea

(3 Mediator's Private
hrea

G Misc. Internet Links
(@3 Parking Lot
@ Side-Bar Area
[ Tentative dereements

8 Labor's Private Cavcus |°
Ares

I o | e || V8 e | oy |

Schedule your face to face and anfine negatiations here!

find
members

~0fesd

< hpril
1 fiay 2 3 4 5

7 8 9 10 1 2
13 14 iq 16 7 18 ]
0 2 2 2 24 % %
27 = £ Ell 3
b mark read b mark unread
Comments

Federal Mediation and Conciliation Service
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Je-5 QR AQEB D SH-HD ven

[Blresolutionroom
” gm | Addison Zoning
Introductions et

 discussion started by (=) Online Resolution on 27 Hov 00 a
Topics _start anew topic

T i 51_DFacilitation 2

Introductions

a topic started by (=1 Online Resolution on 27 Nov 00

Office Rep., 27 Nov 00 &:02pm) & I
ive of the Adison City Managers Office. | sympathize with those of our citizens who are

Hitt (=1 Tim Sloane, ddison City.
Hi, My name is Tim Sloan. | am rep
cccccccc d with Appala's decision to develap area that i clase ta private housing, | think something should be done ta either downscale
the Appola’s praject or make the company ta abanden it altogsther,

00 &:08pm) B XI 3
I meant. Maybe it's just a wishful thinking. | understand that
ction to be undertaken to make them change their mind.

Jobs (=1 Ray Valdes, Community Activst, 27 Nov 00 6:18pm] &3 X/ 3]
Tim

How many jobs will be created by the new complex? Are: thers any really sasy jobs that pay well because | could really use some easy
cash,

Hollywood or Nostalgia (=] Debbie Hagerty, Addison Resident, 27 Nov 00 6:02pm) I X B3]
<o e this henteric 2 annd § < dnec ¢ reed t0 he i cuch 2 v

Fm nnt < b mevie e | mean whn dnes i n Suueh » residential area sven it i Taned for lioht retail

Addison Zoning Simulation

Advantages

+ Lightens administrative load on neutrals Public Disputes.org
— Easy information dissemination
— Document and information repository

» Allows for both targeted and asynchronous
communication

* Supports in-meeting tasks

+ Enables participants to make progress between
meetings

+ Can engage people across wide geographic areas
where face-to-face meetings are impractical

+ Dynamic reframing
« Concurrent caucusing
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Disadvantages

+ Some are threatened by technology Public Disputes.org
« Things can go wrong
» Facilitators can lose control

— Parties are more able to communicate among
themselves

— Mediators can overreact and misuse online power
» Discussions can end up focusing on the technology
and not the issues that need to be addressed
+ Technology may advantage some parties over others
— Those with fast Internet connections
— Those who are comfortable with technology

— Those who type fast (especially in synchronous
communications)

Conclusion

» Public Dispute Resolution sponsors, providers, public Disputes.org
and participants will come to use technology
more extensively
» The tools will become more sophisticated
— More user friendly
— Better integrated and tested for stability
— Improved support materials (help files, user manuals)
» Users will become more comfortable with technology

— Parties will come to expect that online interaction
options will be available to them

— Funders will ask for online components in proposals

» Technology decisions need to be well considered and
thought out thoroughly in advance of implementation
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Services of the Online Public Disputes Proje

Facilitation and Mediation
«  Traditional face-to-face processes
+  Face-to-face plus:
— Deliberative polling/Online voting
—  Online working groups
— Web-based public participation
+  Fully online processes, where face-to-face meetings are
inconvenient or impossible
Consulting
» Improve ongoing processes
»  Design new processes
+  Evaluation
— ODR experiments
— Traditional evaluation using online techniques
Training
+  ODR training for public dispute facilitators and mediators
*  Online training systems

Public Disputes.org

Users

Who Should Make Use of the Services Provided by
the Online Public Disputes Project?

Federal/state/local governments and agencies, for:
- rule making
- policy dialogues
- dispute handling systems
- expert panels

ADR Service Providers, for:
- partnering on ODR-enabled processes
- technology planning and design
- facilitation/mediation
- pre-meeting preparation
- post-meeting follow-up.

Public Disputes.org
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Center for Environmental
Health Sciences at Dartmouth

i’\

Elizabeth Mine:
Balancing Community Interests

Nancy Serrell
Associate Director for Outreach

Center for Environmental Health Sciences at Dartmouth

The legacy of a copper mine
Elizabeth Mine
Strafford, Vermont

Center for Environmental Health Sciences at Dartmouth
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Center for Environmental Health Sciences at Dartmouth

Newton School Elizabeth Mine web site
http://www.dartmouth.edu/~cehs/ElizabethMine/indexEM.html

Llizabeth

Center for Environmental Health Sciences at Dartmouth
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But first, some questions...

Whose site is this?
What will get posted?
How will decisions be
made?

Will documents be
vulnerable to changes?
Will the Web site invite
trespassing?

Center for Environmental Health Sciences at Dartmouth

Citizens Advisory Group site:
planning stage

Center for Environmental Health Sciences at Dartmouth
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Community Advisory Group site launched
http://www.dartmouth.edu/%7Ecehs/CAGsite/index.html

@ THE ELIZABETH MINE HOMEPAGE The Elizabath Mine is an historic mine site located in the towns of Strafford and
x> — Thetford, Vermont. The mine operated intermittently from 1809 to 1958, and is a
L3 )3 = nationally significant historic site
Back  Forward St Refresh  Home ButsFill Prit Mail
Rain and surface water that flows through
(@ hitp ¢ Fursrr. dartmouth.edu/ 5 TEehs /C ADite./ index himl the mine waste piles dissolves metals and
other contaminants that are polluting the
@ oosie (@ Darimouth Toxio Hotal Research - Taxi Hotals! other contaminants tet are dolifina the
il Since the spring of 2000, a Communit
il 0 Advisory Group (CAG) has been working
= The Legacy of with the United States Environmental
g Protection Agency (EPA) and the Vermont
S Agency of Natural Resources (ANR) to
F B | develop a way to clean up the site while
L) respecting the historic landscape and
minimizing cleanup-relafed impacts on the
= local community. In September, 2000 the
z Community Advisory Group voted
<
“
S
g
s Cleanup
Process
g AG
£ Meetings
S
g
2 f Environmental
Issues
= F
8 | Documents
2
s i
i
2
3
@ iternet zone

Center for Environmental Health Sciences at Dartmouth

b — o ——— |

Elizabeth Mine CAG site

The Legacy of

Welcome Cleanup Process | CAG Meetings | Environmental Issues | Documents

Contact Us
= =

== =

» Official documents » Meeting calendar
» Resource on process » Meeting summary archive
» Background reference « Control over access

Center for Environmental Health Sciences at Dartmouth

48



What a community Web site can do

Provides the “long view”

» Puts science into cultural context

» Creates record of "where we agree"
Tells story in community’s terms

| The land upon which the Elizabeth Mine is located is PRIVATE PROPERTY. |

Citizens for a Sensible Solution is an unincorporated association of Strafford and
Thetford residents committed to making sure the cleanup and restoration of the
Elizabeth Mine site are proportional to the size of the problem and that the concerns of
all affected members of the community are taken into account.

The Elizabeth Mine Non-Residential Property Owners are property owners who do
not live on or near the site.

The Elizabeth Mine Residential Property Owners live at or near the mine site, and are
concerned about the effects of Superfund on residents’ homes and daily life. Health and
safety issues, noise, traffic, dust, drinking water supplies and the general disruptions

will affect us, our property values and our neighborhood for an indefinite period of time.
Decisions about the final outcome of the dean up will permanently affect us.

Tyson Mill buildings (ca. 1900)

Center for Environmental Health Sciences at Dartmouth

The Legacy of

» Recognized need
Trust established
» Web access

Clear roles

The pracess of extracting copperas from the
. “mother rock” left large piles of waste rock
° S I m Ie roceSS at the site of the Elizabsth Mine, The wasts
contains copper, zinc, aluminum, cadmium
and other metals. Forty-seven acres of the
site are currently covered with deep piles of
this waste rock or tailings, the finely
powdered rock that is a byproduct of the
mining process. While some of this area is
vegetated enough to absorb some rainfall,
much of this land is exposed to the
elements. When rain, snowmelt and
groundwater flow through the tailings and
waste rock, sulfuric acid is formed, making
the runoff as acidic as vinegar. This acidic
water dissolves metals and sediments from
the tailings and waste rock and carries them
into Copperas Brook and the West Branch
of the Ompompanoosuc River, The
contamination of waterways by metals and

Center for Environmental Health Sciences at Dartmouth
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To produce a community site...

The Legacy of

Welcome | News | Cleanup Process | CAG Meetings Enwmnmenlallssues tory | Contact Us

Need for a Web site
Server space
Webmaster

Site editor

el ot o ok A e Technical assistance

most recent files on top. Hard copies of the reports are located in the Norwich, Vermont
library and the Strafford Town Office

ent
——F =

Most of the EPA reports are in the Adobe \pdf format. You will need A mmg,
Adobe Acrobat Reader 4.0 to view them. If you do not have a capy of Ao
Acrobat Reader, you can obtain one here for free

Center for Environmental Health Sciences at Dartmouth

Six habits of highly effective Web sites

A good Web site answers the questions:

° Where am I ? This site presents information about the

history of the Elizabeth Mine and the
cleanup process, and is intended to

Af WhO are you ’? provide the public with information about

the Elizabeth Mine Community Advisory

. . . ? Group's activities and meeting schedules

What IS thls Slte / as well as access to reports related to the
cleanup. The site is being d | d

Why did you build it? Eionnaril aii

is being tackle

Where Can I find S ? g:ll\’gz:’j :f\t:u?\é:elgﬁwss Bsen provided by
* How can | reach you?

the EMCAG.

The land upon which the Elizabeth Mine is located is PRIVATE PROPERTY, Advisory Group

Page last updated: 11/1/2001
webrnaster
The Center for Enviranmental Health Sciences at Dartrouth 2001

- B T Questions about the Elizabeth Mine and the Community
Site designed by Peter Ostendarp '03 Advisory Group should be directed to Cindy Cool, the CAG's

Center for Environmental Health Sciences at Dartmouth
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National Institute of Environmental Health Sciences

Superfund Basic Research Program
http://benson.niehs.nih.gov/sbrp/Index2000.cfm

Dartmouth Gollege
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Univ. of Florida
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Center for Environmental Health Sciences at Dartmouth

NIEHS Community Outreach and Education

Programs (COEPSs)

http://www.niehs.nih.gov/centers/home.htm

i
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Center for Environmental Health Sciences at Dartmouth
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Center for Environmental
Health Sciences at Dartmouth

Center for Environmental Health Sciences at Dartmouth
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SEssION |l: PANEL PRESENTATIONS

WEDNESDAY, May 15, 2002
1:30-3:00 p.m.
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REPORT FROM THE FRONT LINES: SHIETING TO AN
INTEREST-BASED CoOLLABORATIVE NEGOTIATION
AT THE VERONA WELL FIELD SUPEREUND SITE

WEDNESDAY, May 15, 2002—1:30-3:00 p.m.

MODERATOR

Claudia Kerbawy, Environmental Response Division, Michigan Department of Environ-

" “mental Quality

PANEL ABSTRACT

The Verona Well Field was placed on the Superfund National Priority List in 1983. The
well field itself is the sole source of water for Battle Creek, Michigan, the breakfast
cereal capital of the world. Key technical issues remained unresolved for years and
there were ongoing disputes as to which agency (U.S. EPA or the MDEQ) was in charge
and what the standard of performance was for the remedy. By 1998, relations had
deteriorated and each of the four parties was actively considering initiating litigation to
get what they wanted.

On the very eve of litigation, the parties met and made a resolution to shift from
adversarial stances to collaborative negotiations without the assistance of a third-party
neutral. The panelists will provide a frank disclosure of their respective reasons for
shifting from adversarial stances to collaborative negotiations, what their underlying
interests were, and a candid evaluation of the strengths and weaknesses of the process
and its effectiveness in obtaining a “win-win” solution.

@ Previous f Table of Next
Session Contents Session



PANEL SUMMARY

MaIN DiscussioN PoinTs

Introduction (Craig)—Verona Well Field (VWF) Superfund site: A situation that was
heading for litigation and was resolved using collaborative negotiation wit/1outusing a
third-party mediator.

 Parties involved: State of Michigan, City of Battle Creek, U.S. EPA, Michigan Attorney
General, and PRP (potentially responsible parties) group.

» Purpose: How did the atmosphere change from litigation to collaborative negotiation?

« Definition of collaborative negotiation

THE CoNTEXT (CRrAIG, CLAUDIA, BRIDGET, AND RICHARD)

» Characteristics of the Superfund site: Battle Creek water supply source areas were
found to be contaminated in 1983.

* PRPs (20 different companies) were being held accountable for this contamination
and cleanup.

* In 1998, four parties (state, city, PRP group, and EPA) were in discussions with law-
yers regarding the proposed remedy by EPA to clean up source areas.

 Parties were not communicating effectively.

 Battle Creek wanted to supply safe water to residents in present and future; EPA
remedy did not protect long-term water supply.

 Relationships between all parties were very strained. All parties were seriously consid-
ering litigation.

» A decision was made to set up a meeting with all four parties. This meeting occurred
in September1998. This was the beginning of the collaborative process.

 Although there was no mediator, Craig Hupp brought some principles of collaborative
negotiation to the meetings.

GRouND RuLEs EsTaBLISHED BEFORE CoLLABORATION CouLbd BEGIN (CRAIG)

* No “l told you so0,” no rehashing historical decisions.

» Show courtesy.

» Appreciate the costs of others’ commitments.

* No one leaves the table until everybody’s issues are satisfactorily addressed.
» Deal is not done until everyone signs off and all issues are resolved.

» Each party must contribute to solving issues.

A series of meetings took place before trust was established. All parties had to step

back and listen to the other parties to come to an agreement as to what the issues
were.
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WHy Dib THE PARTIES SWITCH TO A COLLABORATIVE APPROACH?

PRP Group Reasons (Craig)

» Wanted to work directly with the city instead of the state and EPA coming between
them.

* Existing style had not worked.

» Wanted to close issues that had been subject to dispute for years.

* Litigation would be very expensive and time-consuming and outcome was uncertain.

» Wanted to improve long-term working relationships with other parties

State’s Reasons

* Frustrated with the status quo.
» Wanted to avoid delays of litigation.

City’s Reasons

» Hoped transaction costs would be lower than those of litigation.
» Wanted assurance that future water supply would be protected.

EPA’s Reasons

* Wanted to address concerns of city, state, and Congressmen.
* VWF Group was showing exceptional cooperation

ADVANTAGES OF CoLLABORATIVE NEGOTIATION (CRAIG)

» Found solutions not likely to be identified in litigation.

» Got concessions not available in litigation.

* Improved relationships resulting in flexibility, cooperation, streamlining, and trust.

DisaDVANTAGES OF COLLABORATIVE NEGOTIATION

* No faster than litigation.
* Required significant input from decision makers.

QUESTIONS AND RESPONSES

Question: Was there a conscious decision not to use a third party?

Answer (Crajg). No. | was prepared to take a proactive role taking the place of a media-
tor. There was also a matter of good timing. The parties lead representatives had deci-
sion-making authority and were at least one step removed from the technical level. The
lead decision makers were a little more removed from the front lines and were more
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amenable to collaboration. All parties were interested in doing something else other
than continual conflict. This kind of thing does not happen very often.

Question: Were people actually not greedy in the meetings (as stated in the ground
rules)?

Answer (Bridget): All parties could not be greedy. Each party had to figure out what they
could compromise on.

Answer (Crajg): A greedy approach could only have been supported by an adversarial
approach, not a collaborative approach. Each party had to state what they needed while
respecting the other parties’ concerns. By definition, greedy people cannot address
others’ concerns.

Question: Who enforced the ground rules?
Answer (all presenters): Everybody!

Question: Why didn’t you (the state) order the PRP group to do things that had to be
done?

Answer (Claudia). We all really wanted to have decent working relationships with the
other parties. We did not want litigation—ending up in court does not necessarily re-
solve the issues. There was a potential to work things out.

Question: Do you think about sustaining the good working relationship between parties
for good communication in the future?

Answer (Bridget): We are developing a VWF management plan and all parties have a
part in its development. This will outlive us and it reflects the groups’ agreements about
the maintenance and protection of Battle Creek’s water supply. Future decision makers
may look to this document to confirm what each party had agreed to. The consent
decrees reflecting the parties’ agreements incorporate an ongoing technical consultation
process.

Question: What was the nature of the dispute between the two regulating agencies?
Answer (Richard). EPA ordered the PRPs to follow the ROD and UAO for contamination
cleanup and the state was to enforce this. The EPA and state disagreed on the level of
well field protection required by the ROD. The state did not agree with some of EPA’s
technical decisions.

Question: Why was it hard to create meaningful deadlines?

Answer (Bridger). The VWF Group has had to keep all parties on time with deadlines.
We were able to prioritize to keep the process moving.

Answer (Craig): Deadlines help decisions.

Question: Would have an outside mediator have sped things up?

Answer (Claudia). There may have been a role for an outside mediator but we did pretty
well without one. | would not want to go through this in other situations without a media-
tor.

57



Question: You say that this would not have worked in other situations. What made your
parties unusual?

Answer (Bridget): The VWF Group was unusual—they were highly organized. The
companies were all able to step up to the plate. MDEQ also deserves significant credit.
It took risks and actions to further matters that were not typical of MDEQ.

Answer (Crajg). Money was an important factor. In that the PRP had made long-term
funding commitments, so there was not an issue of raising funds.

Question: Did anyone have training in collaborative negotiation?

Answer (Bridget). | did not have any training and a lot of people did not, but we were all
open to the process. Craig and Claudia had some experience.

Answer (Claudia). | did not have any specific training but | was open to the process.
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Objectives of the Presentation

To examine what is required of the parties to shift
from an adversarial relationship to a collaborative
relationship by sharing the experiences and thinking
of four governmental and private parties in
negotiating revisions to a Superfund site remedy and
a final resolution of all claims at the site.

The Parties

City of Battle Creek

— Operates municipal water supply threatened by contamination
MDEQ

— State review and oversight

— Responsible for clean up at the TSRR Source Area
— Natural Resources Trustee

Michigan Attorney General

— MDEQ’s lawyer/co-trustee

— Ensure law is complied with under UAO, Part 201
Verona Well Field PRP Group

— 20+ PRPs to implement the 1991 ROD

EPA

— Site is federal lead

— Enforce ROD and UAOs
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Collaborative Negotiation

Concept
— Interest-based bargaining

Collaborative vs. adversarial

Requires different roles of regulators, lawyers,
and consultants

Just as hard as litigation — but emphasis and
approach differ

Basic Objectives of
Collaborative Negotiation

Focus on solving problem at hand (not
potential problem or worst case)

Avoid many future problems through a strong
working relationship

Respect others’ interests and point of view

“Arguments” rarely change minds
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Site History

1983 Special Notice

1984 Interim Blocking Well Remedy

1989 R1 Completed

1991 ROD

1993 Implementation of Soil
Remedy

1994 Request for ROD Revision

1996 Blocking Well Implementation

1996-1998 Issues that Would Not Die

May 1998 The Turning Point

Issues that Would Not Die

Monitoring and Demonstration of System Effectiveness
Compounds of Concern

Demonstration of System Effectiveness

Amount of Protection for Well Field

Complex and Lengthy Review/Approval Process

EPA and MDEQ with Overlapping Authority and Unclear
Roles

Perceived Inconsistent Application of Requirements

Strained Working Relationship among All Parties
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Party Positions in May 1998

State: Preparing to sue
City: Considering suit
Group: Considering legal

options to protect “rights”

EPA: Attempting to assure
proper O&M and
monitoring of remedy, and
compatible City well field
operation. Looking into
possibility of enforcement
action.

Initial Results of
Collaborative Process
- Start of Process (September 1998)

e Trust and Process Building
e Commitment to Revision
 Reconsideration of Remedy

 Resolution of Cost Claims and Resolution of
NRD (April 2000)

¢ Interim Commitment (September 2000) BIL,
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Current Status of
Collaborative Process

» Consent Decrees with EPA and MDEQ (in
progress)

* Fleshing Out the Details
— Well Field Management Plan
— Routine Monitoring Plan
— ESD

* Just One More Issue
— Demonstration of GW System Protectiveness

Ground Rules

Don’t rehash history and don’t say “I told you so.”
Show courtesy.

Appreciate costs of others’ commitments: “Your dollars
are as hard to come by as our dollars.”

No one leaves the table until everyone’s issues are
satisfactorily addressed.

The deal is not done until everyone signs off and all
issues are resolved.

Each party must contribute to solving issues.
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Understandings

Take positions in good faith

Minimum of posturing and BS
— Don't start with inflated positions to bargain down from.
— Put your bottom line, or something close to it, on the table.

Identify and try to understand each party’s
real concerns

Help solve others’ issues

Recognize practical constraints at the site

Don’t be greedy; don’t seek maximum
advantage

Process

Build trust
Face to face

Take risks

Show cards (mostly) ;
Identify & respect others’ interests

Make initial commitment to show good faith and
performance

Take on part of burden of making the process work
Once an issue is resolved, do not revisit

EPA dropped oversight contractor, procured USGS
assistance, and relied more on MDEQ technical staff
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Why We Made the Decision to Take a
Collaborative Approach

VWEF Group’s Reasons

Permit Direct Dealings with the City

Existing Style Had Not Worked

Unable to Close Issues

Litigation Very Expensive and Energy

and Time Consuming

Unlikely to Get Judicial Relief on Several Key
Issues

Need to Improve Working Relationship for
Long Term
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State’s Reasons
Frustration with the Status Quo

Desire to Expedite Resolution without Delays
of Litigation

Desire to Minimize Intergovernmental Conflict

Need to Include, and Apparent Willingness of
Key Stakeholders to Participate

Apparent Potential for Success
— Clear that communication had been poor
— Apparent motivation to work in good faith

City’s Reasons

Working toward a Known Agreement vs. the
Uncertainty of Litigation

Hope that Transaction Costs Would Be Less
than for Litigation

Preference to Work Together if Possible
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EPA’s Reasons

Address Concerns of City, MDEQ, and
Congressmen

Effective Operation of Remedy Required
Cooperation of City

Enforcement Was Not Promising

VWEF Group Was Showing Exceptional
Cooperation

VWEF Group’s Interests

Streamline Process

Get Cap on Obligation to Protect Well Field

Get Cleanup Numbers Revised

Get Closure on Open Technical Issues

Get Acknowledgement of Voluntary Cooperation
Develop Unified Well Field Management Plan
Resolve All City, State, and Federal Claims

Consistent treatment between State and VWF Group
Source Areas

Developing Solutions Based on One Unified Aquifer
Get City Involved as Active Partner
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State’s Interests

- Ensure an Effective, Protective Remedy

« Adequately Monitor Remedy Performance

< Ensure State and City Concerns Addressed by
VWEF Group and EPA during Remedy
Implementation

» Coordinate State’s Source Area Remedy with
Remaining Remedy

« Recover Natural Resource Damages

e Obtain Reimbursement of Past and Future Cost

City’s Interests

 Regain 30 MGD Well Field Production

* Provide Water with Quality Acceptable to
Customers — Residents and Major Food
Companies

< Minimize City’s Costs for Problem It Did Not
Cause
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EPA’s Interests

Identify and Correct Any Remedy Deficiencies

Gain Cooperation of City and MDEQ - Avoid Bad
PR

Improve Reporting of Problems by VWF Group

Use “Reform” to Facilitate Final Settlement on
All Remaining Issues, Provide Greater Fairness,
Reduce Litigation and Transaction Costs

VWEF Group’s Concerns with
Collaborative Process

Can We Trust Them?

May Result in VWF Group Taking on More than
“Fair Share.”

Will Process Yield Final Resolution of Technical
Issues?

Will Process Encourage Other Parties’
Demands?
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State’s Concerns with
Collaborative Process

Significant Up-front Commitment of Resources —
high loss if unsuccessful

Stepping Down from the Traditional Regulatory/
Enforcement Posture

If Cards Are on the Table, Would Bottom Line be
Compromised?

BL
&D
City’s Concerns with
Collaborative Process
PRPs Will Not Act in Good Faith
Process Would Take an Unreasonable Amount
of Time
Process Would Not Result in Enforceable
Agreements
BL
&D
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EPA’s Concerns with
Collaborative Process

< Significant Resource Commitment with
Uncertain Outcome

» Would Parties Be Reasonable and Work in
Good Faith?

What Risks Did the VWF Group Take?
What Were the Obstacles Involved?

« Lost leverage of forcing others to sue
 ROD could get reopened
* Process would reopen some settled issues

« Opened NRD issue without knowing federal
and state positions

« Deciding if others would take comparable risks
and make comparable concessions
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What Risks Did State Take?
What Were the Obstacles Involved?

Committed $ up front for additional monitoring
without cost recovery

Resource commitment with no guarantee of
reimbursement

Open to evaluation of trade-offs to obtain an
effective remedy

New territory within MDEQ management

Traditional process and previous working

relationships BL
What Risks Did the City Take?
What Were the Obstacles Involved?
« Loss of time if PRPs were stalling
« Historical distrust of PRPs by some decision
makers
BL
&D
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What Risks Did the EPA Take?
What Were the Obstacles Involved?

< Additional data would show remedy was not
effective

« EPA would not appear sufficiently
independent from private interests

 EPA'’s technical position would not be
adequately represented due to displacement
of its oversight contractor

BL
&D
What Were the Keys to Success?
< Ground rules .
< Decision maker's direct involvement '.

« Key stakeholder direct involvement
« Face to face meetings

= Building trust

- Patience and persistence

« Compromise

< Willingness to address others’
concerns

< Initial concessions without guarantee
of reciprocation

» Detailed documentation of discussions
and agreements
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Where Did Negotiators Take the Heat
From Their Principals?

- Bucked the Traditional Negotiation Process

* Process Took Too Long

« Up-front Agreement to Forego Some Cost
Recovery

« Concessions beyond Legal Obligations

e Technical Staff Had to Consider
Nontraditional Solutions

« Doubts about Others’ Motives or Ability to Live
Up to Agreements

Matters Resolved

* VWF Group Commitment to Implement an Enhanced
Remedy for Long-Term Protection of the City Water

Supply
e Clear Performance Criteria for Remedy

< MDEQ Commitment of Resources without Claim for
Recovery

e Good/Fair Past Cost Settlement with MDEQ
e EPA Orphan Share Credit

« Good NRD Settlement

- Settled City’s Potential Claims for $0

« Coordinated Well Field Operation

» Capped Obligation to Protect Well Field

« Ground Rules for Review Process
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Remaining Challenges

< Expedite Turnaround,
and Achieve Review and
Decision Making Efficiency

:
= How to Evaluate If Remedy | [ )
Is Effectively Capturing :
Contamination @ |

« Maintaining Closure of
Technical Issues

e Continue to Build Trust by
Reporting of Problems

What Did the VWF Group Get that They
Could Not Have Gotten Otherwise?

e $1.6 Million Orphan Share

< Unified Well Field Management Plan

« Cap on Obligation to Protect Well Field

» Reasonable Cost Settlement

« Improved Technical Review

e Trust and Respect from MDEQ, City, and EPA

* USGS Expertise and Independent Review
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What Did State Get that It Could Not
Have Gotten Otherwise?

< Unified Well Field Management Plan

« Positive and Constructive Working Relationship
with All Parties

« Opportunity to Take Lead on Technical Issues
and Have Its Technical Concerns Seriously
Considered

< Enhanced, Protective Remedy with Clear
Performance Criteria *

- Better Site Data, Improved Model, and Better
Understanding of Site *

* NRD and Cost Recovery *

* May have obtained these through protracted litigation with
uncertain outcome

What Did the City Get that It Could
Not Have Gotten Otherwise?

< Tremendous Amount of Technical Expertise
and Assistance from Agencies

< Financial Savings from Contributions by the
PRPs

< Unified Well Field Management Plan
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What Did the EPA Get that It Could
Not Have Gotten Otherwise?

« Resolution of MDEQ and City Complaints —
Avoided Bad PR

« Waiver of 106(b) Claims and All Other
Challenges to ROD Remedy and UAOs

« Possible Reimbursement of Future Oversight
Costs

- “Bean” for Achieving a Settlement Using
Orphan Share Credit “Reform”

What Did the VWF Group Do that They
Would Not Have Done Otherwise?

- Substantial Increase in Routine Monitoring

« Undertook “Extra” Investigations of Site
Conditions

 Worked through Concepts Proposed by Others

 Gave Up 1991 ROD as Constraint on Level of
Protection of Well Field

« Agreed to Implement Source Area Remedial
Enhancements
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What Did State Give Up that It Would
Not Have Given Up Otherwise?

- Part of NRD and Cost Recovery Claims
< Some Monitoring

* 1991 ROD Requirements for Cleanup Criteria

< Some Boilerplate Conditions

BL
&D
What Did EPA Give Up that It Would Not
Have Given Up Otherwise?
e Orphan Share Credit for Past Costs
— More than usual costs for USGS support and investigations
— Costs for MDEQ oversight and technical support
* Substantial staff time
BL
&D
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Advantages of Collaborative
Negotiation

Found solutions not likely to be identified in
litigation
Got concessions not available in litigation

Improved relationship resulting in flexible
review, cooperation on permit issues, some
streamlining of review process

All parties working on generally consistent
ground rules

Favorable settlement with EPA
Increased perception of fairness by all parties
Lower blood pressure for all parties

Disadvantages of Collaborative
Negotiation

No faster and no less work than litigation
Requires significant input from decision makers
Parties had to undertake a number of activities
to further the collaboration process

Hard to create meaningful deadlines

Hard to change negotiating style

Government agencies could be suspected of
being soft in environmental enforcement,
pandering to private interests, or unfairly
preferring one party over another
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Lessons Learned

Process Will Proceed Only as Fast as Resources/Time
Are Devoted

Sometimes It Costs More to Argue than Compromise
Collaborative Bargaining Did Work

Easier to Find Solutions when Parties Are More Open
about Concerns

Collaboration Takes Skills and Approaches Not Actively
Used in Most Regulatory Negotiations

— 0OId Dogs Do Need to Learn New Tricks

Much Better if No One Has to Be Wrong in Order to
Find a Compromise

Must Protect and Continue to Build Trust

BL
&D
Summary & Conclusions
Process Can Work; All Parties Feel It Is a Better
Approach
Process Can Only Work If All Parties:
— Adopt a Collaborative Approach
— Work in Good Faith
— Trust Others
— Acknowledge Others’ Interests and Help Address Them
— Show Respect for Others’ Work, Abilities, Concerns, and
Constraints
Relationship Improvement Should Yield Dividends for
Many Years
Process Is Painstaking and Lengthy, and Not Cheap
but Likely Cheaper than Litigation
Anger Replaced by Different and Lower Stress
Foun lutions Not Availabl ther Mean B
ound Solutions Not Available by Other Means
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Further Reading

Getting To Yes — Ury & Fisher

Bargaining For Advantage — Shell

Manaqing Scientific and Technical Information

in Environmental Cases — Resolve, USIECR and
Western Justice Center Foundation
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ENSURING SUFFICIENT PuBLIC INEFORMATION IN
TiMEs oF HEIGHTENED SEcCURITY CONCERNS

WEDNESDAY, May 15, 2002—1:30-3:00 p.m.

MODERATOR

PANELISTS

David E. Adelman, James E. Rogers College of Law, The University of Arizona

PANEL ABSTRACT

As security concerns heightened in the wake of the September 11 attack, many agen-
cies removed potentially sensitive materials from Web sites, public-reading rooms, and
other public sources. The result is that information that the public historically had regular
access to is no longer available. While some of this will and should remain restricted,
inaccessible information limits the public’s ability to understand and provide input into
important government actions. Environmental impact statements and other documents
are being released without key pieces of information that are important to public partici-
pation. Even though eight months have passed, there is little guidance and no coordina-
tion among agencies for how these information-related activities should be addressed. A
number of questions are being raised about the types of information that should be
restricted, how these decisions should be made, and by whom. The panel will explore
the handling of these issues across the represented agencies, along with audience
members. It will also explore how these issues could be better coordinated and imple-
mented in the future.
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NEGOTIATING TRIBAL ENVIRONMENTAL
AGREEMENTS: INSTITUTIONAL CAPACITY
IN NATIVE AMERICAN (GOVERNMENTS

WEDNESDAY, May 15, 2002—1:30-3:00 p.wm.

MODERATOR

PANEL ABSTRACT

The panel will discuss how ADR/ECR can be applied to tribal environmental issues and
what types of conflicts can/cannot be addressed through ADR/ECR. It will explore the
guestion of whether there are any perceived implications by tribes that ADR/ECR settle-
ments and negotiations compromise sovereignty, including the hesitation on the part of
tribes to be viewed as stakeholders rather than sovereign governments. The panel will
discuss the institutional capacity of tribes to participate in ADR/ECR, as demonstrated
by cooperative agreements, negotiated settlements, and the establishment of Tribal
Environmental Policy Acts (TEPA).

-Pueblo of Sandia’
'By Beth Janello -

Strengthening Tribal Sovereignty and Improving .
:Environmental Decision Making: What Role for NEPA and TEPA? :

-By Gillian Mittelstaedt
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. Experience from the Environmental Dispute Resolution Field: Adjusting the Pro-E

: cess for Maximum Inclusion of Interests '
:Some Thoughts on Working with Tribes :
*By Lucy Moore :
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PANEL SUMMARY

The concept for this panel was borne out of questions regarding the status of tribal
environmental management. This session will explore the issues surrounding tribal
participation in intergovernmental decision-making and consensus-building processes.
We wanted to explore the capacity of tribal governments to manage natural resources
and maintain positive relationships with other governments.

Track 1

The first track will explore tribal participation in environmental conflict resolution (ECR)/

alternative dispute resolution (ADR). Tribes hold a unique sovereign status. Because of

this status, tribes are separate governments and need to be treated accordingly in ADR/
ECR processes.

Lucy MooRE

» To prepare for the panel, | considered Anna’s request for reasons to be optimistic
about this field.

* | am a mediator and facilitator, working in the Southwest and nationally. My formative
years were spent in Chinle, Arizona, on a Navajo reservation.

 Look for ways to include tribes.

 Held belief that all who are affected by a decision should be included in how that
decision is made. Who has power, who doesn’t, who needs to be included and at the
table.

* | run into problems where non-native agencies do not want to include tribes.

» See an issue, raise it with the federal agencies, local government, and community, see
that the tribal government needs to be included, and the response is strange looks
that reflect fear.

» People are unsure how to deal with it in their professional roles, fear that the tribal
voice might overwhelm them, blast them out of their seats, make them feel uncomfort-
able.

» Don't see that the tribal voice may make them enlightened, make them laugh—only
see fear.

* Questions to EPA—Iet’s ask the tribe—and thought they would ask about religion and
sovereignty. Questions were all about food—do | have to eat there? No knowledge of
how to begin, how to start the process. To whom do | write the letter, who will answer,
they don’t answer, some overall reluctance to start the process.

» From the tribes: Lots of history about broken promises, not clear about process, fear
to participate, can't be part of a consensus process that ends with a vote, want the
right to veto but if process is consensus with voting used to break difference, that is a
problem. Risky in terms of loss of resources, loss of respect and elected position
within the tribe, what is in it for us, lots of negatives.

» My dilemma is to make it as tight as possible and be clear about purpose, decision
making, and inclusion—that all needs to be clear.
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* Need to be inclusive; all voices need to be in the room.
* Stories are all about how groups have adjusted the process to make it inclusive. Make
the process clear and then adjust it to make it comfortable for all to be in the room.

El Paso sued New Mexico to get their hands on water from New Mexico for use in
Texas. Judge said New Mexico can protect your water but you need to prove that you
have water within your borders. State began water planning process and divided state
into six regions. The regions were brought together to do an assessment of water needs
and projections to determine water budget to meet judges’ order. Mines, cities, indus-
tries, all have ideas about needs; local government and environmental groups, etc.,
started a planning process. State planning process began to plan for the water future for
water resources in the future. We need your representation on this committee, they said
to the six pueblos.

Pueblos said, no, they would not sign the MOU, to define the role of the committee and
how the process would work. They would not sign as this is the planning process started
by state of New Mexico, we don’t have a trusting relationship with New Mexico. We are
not willing to endorse a process that may have impact over us. Follow-up invitations
went out, inviting them to participate to come to meetings, even if they don’t sign the
MOU. Pueblos did send water resources staff to the meetings. Pueblo observers did
come and did sit at the table and soon distinction between members of the committee
and the observers (Pueblos) disappeared.

As a facilitator | did not distinguish between who represented anyone, whether they are
part of the state process, did not sign, etc. Meaningful input was given, based on tradi-
tional knowledge of the land, and their voice was heard and they were contributing.

Then after one year, we came out with a newsletter—updates, pop studies, public
meetings, and in one, the newsletter editor did a review of the planning process and
identified who signed the MOU and noted we are happy to have X, y, z participating in
the meetings from these pueblos.

That raised problems. The pueblo was offended that they were noted in the newsletter
as observers. “It looks like we are part of the process.” We responded with a detailed
overview of sovereignty, the need to respect observer status, and overall, we learned
about the significance of names being on the page.

The state provided a grant to the pueblos to participate in the planning, and it allows
them to carry out their own water planning process.

LEssoNs LEARNED

Early communication, joint planning, how can we invent this together to make for mean-
ingful process, flexible process—take chances, make mistakes, and move on.
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BeTH JANELLO—PUEBLO OF SANDIA

Barriers to the collaborative process

23,000 acres of reservation, near Albuquerque, New Mexico.

Pressure from surrounding land uses all around us

Fire map showing reservation boundaries.

Environmental program started in 1994 began on a half-time basis to see if we have
enough issues. Now there are 17 employees.

Scope of presentation—how do people within the tribal council deal with collaborative
issues, other directors, the issues?

Is a collaborative process with outside agencies, government, and other tribes easy?
Not easy, sounds good but collaboration does not equal harmony, created because
there is a problem—different agendas and different cultural values.

Lack of knowledge about tribal sovereignty—all over the government agencies—about
what that means.

Basic principles about sovereignty.

Trust responsibility of government to protect lands.

Lack of knowledge about tribal history, lack of awareness about the tribes’ use of the
area for centuries. We weren’t here yesterday.

Lack of understanding about tribal cultural values. They want to protect the environ-
ment because it is the right thing to do, not because of the laws or threats of being
sued, it is about homeland protection.

Tribal governments are different, with annual appointments, great continuity on the
council as some representatives sit for life.

All tribes are not the same. All have different issues.

Short-term versus long-term solutions. Some have short-term goals, long-term pro-
gram of say 10 years—that is not a long time.

Not same sense of urgency as we have been dealing with these issues for three
generations.

Not equal at the table, sometimes sit as observers, not participants, sometimes there
are representatives from 10 different agencies with only one tribal representative. We
don'’t feel like equals.

Confidentiality: We like to manage our resources and financial information confiden-
tially. Different work groups have agendas that they like to push.

When are you going to change our water quality standards—this is not the purpose of
this meetings.

Don’t realize the ceremonial reasons for some of our decisions.

Lacking respect.

Tribes’ fault because they won't participate, the blaming of the tribes means that we
don’t want to participate.

Lack of resources—we can’t afford the money to participate.

Economic survival is a barrier in collaborative settings.

Land issues, jurisdictional issues cause us problems; 10,000-acre land claim ongoing
for many years, this has been in litigation and settlement reached.

Senate hearing a few weeks ago negotiated agreement between three federal agen-
cies with all kinds of parties in a collaborative process—still some up hills to over-
come.
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* Think long term

» Be holistic, don’t piece meal project, and think about the whole project, not just your
project.

* Respect the differences, don’t make us change to be like you.

QUESTIONS AND RESPONSES

Question: Is there a problem with confidentiality with federal data?
Answer:\We share the information we collect with the use of federal money; have some
agreements about keeping some things confidential.

Question: Do other tribes have the same relationship with federal government?
Answer: Yes, all 550 federally recognized tribal governments are recognized. All are
sovereign nations.

TrRACK 2

Second track will focus on examples of intergovernmental collaborations and tribe
specific laws that allow full participation and influence on decisions and actions of fed-
eral and state governments on tribal land.

JoN CooLey—DIrRecTor oF WILDLIFE, APACHE TRIBE

* Tribe in general was presented—what the reservation is, what makes the tribe tick
economically, example of what they went through, how these results have let us
moved forward on our projects.

* Reservation includes recreation areas, communities, 13,000 tribal members scattered
throughout.

» Gaming operation provides a lot of jobs—recreation and tourism, ski resort, camping,
fishing, and hunting.

» Timber sales now in decline due to market and environmental issues.

* 1.6 million acres, contiguous—mixed forests and elevations with diverse landscapes.
Challenging landscape to manage with these diversities.

» Some issues with the tribe and the Endangered Species Act (ESA) and the Fish and
Wildlife Service (FWS).

* Frustrated with working with local fish and wildlife agencies, felt like we were dealing
with rigid bureaucracy—went instead to other agent and negotiated an agreement on
how they would work together.

* Affront to their tribal sovereignty, and desire to be self-determining.

* FWS folks have legal mandate to enforce the ESA.

» Both wanted to negotiate framework on a government-to-government basis.

* History with federal FWS folks not limited to ESA—had a good relationship with that
agency on other issues. A basic preset of this agreement is that the tribe and service
have a shared desire to protect their resources and ecosystems.

» Both had been trying to recover the species of fish that is only found in one area. Fish
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now may be first one to be removed from ESA list.
* Relationship recognized tribe’s rights, sovereignty, technical expertise of FWS.
* Trust and communication compromised as tribe felt ambushed in ESA.
* FOYA and confidentiality was a huge issue for the tribe.

Statement of Relationship

* Resource issues can be addressed by FWS service.

« Communication Protocol to determine how data and confidentiality will be respected.

» Several agencies within the tribe were involved to look at tribal natural resource man-
agement

* Tribal biologists and experts were used to collect data and to develop our own man-
agement plans on the reserve.

» Doing own plans for endangered species (owls, fish, willow)

» Trying to move to ecological team effort with FWS.

» On-the-ground effectiveness with on-the-ground results to focus on habitat and single
species management.

* Process: Pooling resources to get the most bang for our buck, centralized database
system. All data is needed for cooperative effort.

» Watershed planning: Helping to restore watershed health, riparian wetlands.

* Forestry: fuel treatment, fire management, recovery.

 Outside the reservation connecting with other agencies on restoration projects.

* Creative and pushy behavior has paid off for tribes—they are putting their effort into
where the Statement of Relationship is and the Permanent Land Restoration Fund,
where revenues are dedicated to restoration using cultural traditions of the tribe.

* Cultural advisory board—includes Elders—to determine priorities.

» Statement of Relationship was to get dialogue back, to get a protocol that would give
the tribal council some comfort—it has opened doors for the parties to talk.

GILLIAN MITTELSTAEDT

Strengthening Tribal Sovereignty—TEPA

 Tribes and the NEPA process, four-year process on developing the handbook on
NEPA and TEPA.

* NEPA: What is it and what does it do?

* NEPA triggered by federal actions, any federal trigger. TEPA does not supplant NEPA

* NEPA is prominent feature in federal statutory landscape, has broad scope and man-
date, and brings tribes to the table.

» Consultation requirements encourage more robust decision making.

NEPA Realities
* Tribal involvement driven by collaboration, tribal laws, and NEPA regulations.

» Some CFS note tribes to be lead agencies but often they are shown as neither parties
nor lead.
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» Consultation of NEPA—some historical and archaeological, religious freedom act,
education.

« Some Indian law, case laws, etc. But need to understand the Federal Trust Doctrine
as all federal agencies have fiduciary responsibility and this drives treaty involvement.

» Executive orders also drive treaty involvement.

» Case law: Judgment call was impermissible, regarding implementing the trust respon-
sibility.

» Geography: As you move further and further away from the reservation, this will affect
if and how they will get involved. NEPA can be subjective as to whether the tribe will
get involved and participate in the process.

* Collaboration
—Tribes serving as a lead agency
—Tribes a co leads
—Tribes as cooperating agency
—Tribes as Affective Party

» Decision making declines as you go down and costs and responsibilities increase as
you go up.

Tribal Environmental Policy Act

* How can TEPA strengthen tribal sovereignty? Organic tribal law, no federally derived
source, can be used as a planning tool to look at cumulative impacts.

» Can express tribal regulatory authority, can also invoke environmental process

* Tribal departments are now large and have focused resources.

* Triggering environmental review—if tribe has TEPA and a NEPA is being conducted
consecutively, the federal agencies will have to comply with the terms of TEPA to
identify cumulative and cultural impacts.

» TEPA can promote collaboration by establishing system to promote resolutions of
land-use disputes.

* Fair and consistent means of enforcement, tribal land-use actions, and environmental
permits.

* Positives of NEPA
—It is an established process.

—It may mirror state and local process.
—The public is familiar with opportunities.

* Negatives

—Certain parties expect process to fail.

—Applicants know and use the short cuts.

—Administratively cumbersome with limited resources, may be regulatory overkill as
preferred course of action is informal.

QUESTIONS AND RESPONSES

Question: What are examples of best scenarios and what are factors?
Answer: Start early, recognize that they may have different input, don’t expect fast and
quick decisions.
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Question: What are obstacles Jon ran into in the tribe to establish the process like this?
Answer: ESA involvement—is this something the tribe is excited about or a necessary
evil? Also, they are resource-based economy and they understand that; they do not
want to compromise the land or their resources for their future generations for sustain-
able development. Initially, getting past local fears, lots of fear about wolf program, fear
factors, ignorance factor—to handle the issue and deal with wolves when they come on
the reserve. We have always managed our own resources. If we run into problems, how
will we deal with these programs?

Question: How about getting respect for tribal and local knowledge, and getting scientist
to accept it?

Answer: There is a whole issue about respect and understanding a tribal party at the
table, honoring and accepting that way of looking at the resource. Our role is to accept
that way of dealing with things.
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Pueblo of Sandia

AT,

PUEBLO oF SANDIA

Environment Department

PUEBLO oF SANDIA

Beth Janello, Director, Environment Department,
Pueblo of Sandia, New Mexico

23,000 acres of reservation, 9 miles of Rio Grande
river

Adjacent to largest city in New Mexico
(Albuquerque)
Interstate 25 and railroad bisect reservation

Introduction

Tremendous pressure from surrounding
development
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roposed Fire Lines and |
Fuels Reduction Areas &

PUEBLO oF SANDIA

Scope of Presentation

» Accumulated thoughts about collaborative
Processes
—JLands Director
—Economic Development Director
—Tribal Planner

—Water Rights Manager and other environmental
staff
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Collaborative Process

= [s a collaborative process difficult?

= Why is it difficult?

= What are the barriers to effective
problem solving?

= What would make it better?

® Describe some experiences

Collaborative Process
e [s it difficult?

—Yes!

—Collaboration does not = harmony
—Problem or conflict

—Different agendas

—Different cultural values
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Collaborative Process

* Barriers to tribal participation

—Lack of knowledge about tribal
sovereignty

—Lack of knowledge about tribal
history

—JLack of understanding about tribal
cultural values

—ack of knowledge about tribal
governmental process

—Assumption that all tribes are the
same

PUEBLO oF SANDIA

Collaborative Process
 Barriers to tribal participation

—Short term vs. long term solutions
—Not truly equal at the table
—Confidentiality

—Imposing views, pushing agenda
—ack of respect

—Blaming Tribes

PUEBLO oF SANDIA
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Collaborative Process m

» Examples

—TTribal water quality standards
—FEndangered species issues
—FEconomic survival

—JILand issues, jurisdiction

Collaborative Process m

* What would make it better?
—Educate yourself about the Tribe

—Respect sovereign status and act
accordingly

—Think long term, holistically

—L earn and understand tribal
concerns

—Acknowledge barriers
—Respect differences
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Conclusion

AT

PUEBLO oF SANDIA
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Strengthening
Tribal Sovereignty and
Improving Environmental
Decision Making...

What Role For NEPA and TEPA?

NEPA’s Potential...

B Prominent feature in federal statutory
landscape.

B Broad scope and mandate bring many
— including tribes - to same playing
field.

Consultation requirements encourage

more robust environmental decision-
making.
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NEPA Realities...

Tribal involvement is usually
driven by one part regulation,
one part Indian law, and
occasionally, one part
collaboration.

Regulation

® Primary driver: CEQ’s NEPA regulations
» Federal agency NEPA regulations

» Federal statutes that trigger consultation or that

address cultural, historic, or religious resources
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Reference: | Description:

+40 CFR
/1502.16(c)

+40 CFR
/15083.1(a)(2)(ii)

*40 CFR
/1508.12

*STATUTE

«Apply NEPA early in the process — If a federal agency realizes that it will be involved in an action
planned by a private applicant or other non-Federal entity, it must consult early with any
interested Indian tribe.

+Scoping — As part of the Scoping process, the lead agency shall invite the
participation of any affected Indian tribe.

+Environmental consequences — This section of the EIS must discuss possible
conflicts between the proposed action and affected Indian tribes’
land-use plans, policies, and controls for a reservation.

«Inviting comments on a draft EIS — The lead federal agency must request the
comments of Indian tribes, when the effects may be on a reservation.

«Public involvement — Notice of preparation of NEPA document for an action with effects primarily
of local concern would include notice to Indian tribes when effects may
occur on reservations.

«Cooperating agency — when the effects of a proposed federal action are on a reservation, an
Indian tribe may, by agreement with the lead agency, become a
cooperating agency for an EIS.

«“Federal agency” — An Indian tribe assumes NEPA responsibilities under

federal law if it is an applicant for assistance under section 104(h) of
the Housing and Community Development Act of 1974.

*CONCERN

*CULTURAL AND HISTORICAL RESOURCE CODES
*National Historic Preservation Act of *Preservation of prehistoric and historic

1966[1]

sites/structures.

*Archaeological Resources Protection Act  <Prehistoric artifacts including skeletal

of 1979[2]

remains

*NATIVE AMERICAN STATUTES

eIndian Self-Determination and Education  +Self-determination for tribal governments
Assistance Act[3]

*American Indian Religious Freedom Act  *Right to practice religious beliefs.
of 1973[4]

[1] 16 USC /470-470t, 110.

[2] 16 USC /470aa-mm.

[3] P.L. 93-638.

[4] 42 USC /1996 and/ 1996a.
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Indian Law

Federal Trust Doctrine

Treaties between the United States, American
Indian Tribes, and Alaska Native Villages

Executive Orders

Case Law

Tribally-owned land within
exterior boundaries.

Fee or non-tribally
owned land within
exterior boundaries.

Degree to

which
tribal U& A or

sovereignty Treaty-Protected
and Indian Areas.

law have

bearing on

process. Directly Downstream

Within Air or
Watershed
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Collaboration

Tribes serving as Lead Agency
Tribes as Co-Lead
Tribes as Cooperating Agency
Tribes as “Affected Party”

Responsibility &
Commitment of
Resources

Decision-Making
Authority

TEPA’s Potential...

e How TEPA can strengthen tribal
sovereignty and improve
environmental decision making.

+/- of using federal prototype for
environmental review.

® Why some tribes choose TEPA

alternatives.
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Proactively controlling development within
reservation boundaries

Expressing and exercising tribal regulatory
authority

Establishing consistency and coordination of
tribal environmental efforts

Triggering federal environmental review and
consultation requirements

Demonstrating tribal sovereignty

Where state laws or local ordinances have

environmental impact statement
requirements in addition to but not in
conflict with those in NEPA, federal
agencies shall cooperate in fulfilling
these requirements as well as those of
federal laws so that one document will

comply with all applicable laws.m

[1] 40 CFR §1506.2(c).
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Adopting a TEPA may strengthen a tribes’
sovereignty and provide opportunities for
tribally initiated collaboration, by:

a) establishing a system that promotes

prompt resolution of disputes involving land use
and development decisions; and,

b) ensuring a fair and consistent means of

enforcing tribal land-use actions and environmental
permits.

+ /- of using TEPA

+ —

® Recognized, established Certain parties “expect”
process process to fail
Applicants know and

® May mirror state & use the “short-cuts”

local processes L.
Administratively

o Public familiar with b
cumbersome

opportunities for

volvement May be regulatory

overkill
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ExPERIENCE FROM THE ENVIRONMENTAL DisPuTE RESOLUTION
FieLp: ADJUSTING THE PROCESS

FOR MAXIMUM INCLUSION OF INTERESTS
By Lucy MooREe, MEDIATOR/FACILITATOR

WATER PLANNING IN NEW MExico: WITH or WITHouT TRIBES?

BAcKkGROUND

Water planning in New Mexico began in earnest after an attempt by El Paso, Texas, to
appropriate New Mexico groundwater. This was a shocking prospect and seemed within
the grasp of the greedy neighbor after the federal district court ruled that New Mexico’s
statute against exporting groundwater was unconstitutional. If the state were to deny
Texas, it would have to prove that water supplies within the state were needed by New
Mexican citizens. Terrified of losing out to a longtime rival, the New Mexico legislature
passed legislation in 1987 to develop a water plan for the state, which would be based
on regional water plans, and would prove the state’s long-term need for all its water
resources.

Since then, 16 separate water planning regions identified themselves on the basis of
common political, economic, and hydrological interests, in hopes that the plans would
both make sense and be implementable. Grants between $25,000 and $75,000 were
awarded to these regions, with very little guidance about what a water plan should look
like. Planning processes should be “appropriate,” costs and time tables “reasonable,”
water conservation “adequate,” and a/ fribal governments within a region must be
mcluded. A Regional Water Planning Hanabook, developed by the regional planners
and the state in concert in 1996, offered a water plan outline and further emphasized
the need for all regions to engage a balanced and representative group of interests in
the planning process, and to provide for meaningful public involvement of all interested
citizens.

THe CLouD oF ADJUDICATION

New Mexico is a state rich in cultural diversity and poor in water resources. The scarcity
of water adds tension and competition to the relationships among the interests and the
cultures, and makes planning for a balanced and realistic water future very difficult. To
add to the anxiety, water rights in the state are in the agonizing process of being adjudi-
cated, and New Mexico boasts the oldest case in federal court in the country—the
Aamodtcase, which is in its 38" year. Adjudications like this one are feared by everyone
involved, except perhaps the attorneys. They are endless, hostile, hopeless, and be-
come bound up in hydrological, political, and legal minutiae, leaving neighborhoods
divided and turning neighbors into enemies.
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The Aamoadlsuit has been particularly damaging to relationships in these communities
bordering the Rio Grande north of Santa Fe. With priority dates superior to any others,
the four Native American pueblos in the region have a measure of security, but the price
they pay in hostility and resentment is enormous. Many in the traditional Hispanic com-
munities checker boarding the area are related in one way or another to pueblo mem-
bers, and the two cultures have shared lifestyles, food, music, and farming practices for
generations. Both cultures have viewed with some suspicion the arrival of the “newcom-
ers,” relatively wealthy Anglos who have bought traditional compounds and remodeled
them into luxurious haciendas. But the adjudication has exacerbated any tensions
among the three cultures and thrown any alliances into question. Many Aisparnos have
sided with Anglos in opposition to the pueblo claims, and old friendships have been
destroyed and new ones prohibited.

THE JEMEZ Y SANGRE WATER PLANNING COUNCIL

Against this backdrop, the local governments of the region are attempting to undertake
together regional water planning to insure a water supply for all interests in the region.
Three counties, two cities, numerous irrigation interests, business interests, and envi-
ronmentalists began to “plan to plan,” forming the Jemez y Sangre Water Planning
Region, and receiving a grant form the state. Their first task was to form a steering
committee, which would follow the guidelines in the Regronal Water Planning Hanadbook
and be representative of all interests in the region. They carefully identified stakeholders
in the process, and among those were, of course, the four pueblos mentioned above
and two others. As the organizers visited each stakeholder group, they described the
process and invited participation on the Water Planning Council, which would take the
lead in creating the plan. They created an agreement for each member to sign, pledging
good faith, energy, and optimism for the effort. They were careful not to include any
implications in the agreement that would bind any signatory to a certain action or imple-
mentation of the plan. The process was to be voluntary, and whatever the plan called for
would be optional for those involved in the planning.

Part of the impetus behind this deliberate vagueness was to entice, or at least not
frighten off, the six tribal governments. But the reassurance was not evident to the tribal
leadership, and none of the six pueblos signed the agreement to become members of
the Jemez y Sangre Water Planning Council. They each explained the hazards of tribal
participation in processes over which the tribe has no control. A state process, like this
one, was particularly suspect, since tribes must be extremely careful to protect their
sovereignty and not put themselves in a position where that sovereignty might be com-
promised. Although implementation was not part of the planning process, the pueblos
feared that commitments or agreements might emerge that would result in a tribal
community being subject in some way to another authority. They also explained that
their involvement in the adjudication of water rights in the region meant they should be
extremely careful about revealing data about water supplies or use, now or projected.
Even population figures could be sensitive. Finally, some of the pueblos expressed a
reluctance to enter into a non-Indian dominated process, where tribal values, beliefs,
and cultural information might not be respected or included in the discussions.
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THE Process AbJjusTts To ACCOMMODATE TRIBAL INTERESTS

Council organizers understood and let the invitation to join stand. But they knew that
without the pueblo interests represented in the process, there would be no way of realis-
tically assessing current and future supplies, and current and future uses. If tribal repre-
sentatives or members ever wanted to attend a council meeting, they urged, or partici-
pate in any of the subcommittees or other activities of the planning process, they were
more than welcome. Pueblos could join and become council members, or they could
come and observe. In any case, their presence would be welcome. In addition, the
council organizers offered to help the pueblos secure water-planning funds from the
state to hire experts of any kind to help them develop their own water plan and hopefully
link in some way with the Jemez y Sangre Regional Water Plan. The pueblos accepted
the offer of resources for planning expertise, and $72,000 was awarded the six pueblos
as a group.

Four of the pueblos also accepted the invitation to attend council meetings, and observe
the discussion. The monthly council meetings were held at a local community college,
where those attending sat at tables arranged in a large hollow square. There was no
distinction made between council members who had signed the agreement, and non-
members or observers, some of whom were pueblo and some not. All sat together as
equals. Pueblo observers offered their perspective freely, always prefacing their re-
marks with a statement about the impossibility of their pueblo participating in the plan-
ning process and the sanctity of tribal sovereignty. As the non-Indian members would
nod in acceptance, the observer would proceed to offer a substantive comment that was
relevant, and often key, to the discussion.

The council formed subcommittees to focus on different aspects of the plan, like popula-
tion projections, water supply, conservation alternatives, and public involvement. Two
pueblo representatives even agreed to form a Pueblo Subcommittee of the Jemez y
Sangre Water Planning Council, with an eye to at least informing, if not coordinating,
tribal and non-Indian water planning.

WHEN Is OBservING NoT OBSERVING?

The progress to date has not been without crisis. Perhaps, both sides have learned
most about each other during these moments when it is tempting to give up and walk
away. One such moment came as a result of an article in a planning council newsletter.
The editor wrote what he believed was a simple, uncontroversial description of the
Jemez y Sangre Water Planning Council and the process they were undertaking. He
listed the council members, and in another column he listed the observers who also
attended meetings regularly. The list of observers included the pueblos who sent repre-
sentatives. In response, the editor received a very angry call from a tribal official at one
of the pueblos. How dare the council print the name of the pueblo in the list of observ-
ers? Yes, maybe people from the pueblo staff did attend council meetings, and did
observe and even speak, but this did 7ot mean that the pueblo was an “observer.” It
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was a great affront to the pueblo that they had appeared in the newsletter, and that the
insinuation was made that the pueblo was participating in the process in any way.

The editor struggled with the issue, confounded by the apparent fact that one could
“observe” but not be an “observer.” As mediator/facilitator for the council, | supported his
efforts to make it right with the angry pueblo official, who was demanding an immediate
retraction be mailed to everyone who received the newsletter, or he would go to the
media and severely criticize the planning process. We learned the reasons behind the
outrage—some relating to the council, and some not—and we explored various resolu-
tions. There were several phone conversations back and forth—the official wanting the
retraction, the editor offering that the next issue focus on the tribal perspective and
include a full apology for the inaccuracy about “observer.” Eventually, the tribal official
agreed to an apology and explanation of the tribal perspective in the next issue, if the
issue schedule was speeded up, and if the editor would allow all the pueblos to review
the articles before publication.

That issue will be out soon, and the process of writing, reviewing, correcting and edu-
cating each other has been a good way of developing some degree of trust. The articles
are actually co-written by the council and the pueblos, a painful but very effective way of
really understanding each other. Not only will the issue be extremely instructive for all
readers—Indian and non-Indian—but the way it was produced, through delicate nego-
tiations of words, will carry the planning process a long way toward being inclusive in a
very genuine sense.

GUIDELINES FOR INCLUDING TRIBAL GOVERNMENTS AND COMMUNITIES

The Jemez y Sangre Water Planning Council solution to the tribal dilemma seems to be
a good one. The process is flexible. If the point is to include all key stakeholders, then
the people take precedence over the process; and the process should accommodate
the players to every extent possible. In this case, the council has let the issue of mem-
bership slide, and includes pueblo representatives as equals and with seats at the table.
Pueblos have felt comfortable enough in this setting to participate in some important
ways, offering perspectives, sharing plans, even submitting some data. And as we saw,
the council and one pueblo survived, and learned from, a misunderstanding that could
have sunk the whole effort. Some council members are concerned that relations will not
be as smooth once the development and consideration of alternatives begin—when
amounts and destinations of water will be negotiated, and values will win or lose. But in
the meantime, there is a feeling of good will, of two parallel tracks undertaking plans
with knowledge of each other. When the tough times do come, it is hoped there will be a
degree of trust that will see them through.

The lesson for non-Indians who attempt to include tribal interests in their processes is
clear.

* It is necessary to approach the tribe with true respect and without prejudging the result
of the visit. Each tribe is different, each encounter will be different.

109



» Understand that tribal governments may have very different operating principles and
structures from those we are used to. You will need to understand the nature of the
government, and its accountability to its members, in order to work together success-
fully.

» Be ready to listen very carefully to what is said. The message may be clear and cor-
dial. Or it may be confusing and offensive. Or it may be something in between.

« Clarify. If you are confused or don’t understand, say so. Don’t be shy. Make sure you
leave understanding what the tribe needs, and that they understand what you need.

» Be prepared to make a mistake. We inevitably make mistakes with each other. If you
are willing to learn from them, chances are you will be easily forgiven.

* Be patient. Keep pursuing a better understanding, a better relationship.

» Understand the stress on modern tribes. They are pulled in many directions at once,
and the leadership has enormous demands placed on them. Where we may wear one
or two hats in our work life, a tribal leader may wear five or six.

» Adjust your process—whether it's a mediation, a negotiation, a public meeting, or a
potluck—in ways to accommodate those tribal needs.

REPRINT FROM DiaLoGuUE, FaLL 1999

SoME THoUGHTS oN WORKING WITH TRIBES

By Lucy Moore

1) Tribes are not just another piece of the public, or just another interest group. They
are governments, sovereign, with authority, jurisdiction, and plans of their own. It is
insulting for them to find themselves lumped as part of the public or another interest

group.

2) ltisrisky for tribes to participate officially—or even unofficially—in processes that are
created or sanctioned by the state or other entities that have no authority over the
tribe. It is like submitting to a lesser authority, and they may find themselves subject
to an agreement that compromises their sovereignty, or acts against tribal wishes.
This means it is super important how a committee, or group, or council is organized,
what its purpose and authority are, and how it operates, and how it pictures reaching
agreements. Consensus, for instance, can be very scary for a tribe, if it is not exactly
clear what is meant by consensus, how it will work, what will be the result if it fails,
etc.

3) Visit a tribal government as early as possible in your process, hopefully before the
process is created. Find out what it will take for a tribe to participate comfortably and
organize your process accordingly. It may require certain times and places for meet-
ings. It may require separate funds for separate technical expertise. It may require
certain acknowledgements in writing about tribal sovereignty, etc.
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4)

5)

Respect the right of the tribe not to participate. It is not the end of the world. In fact,
there are creative ways that tribes can participate, without participating—Ilike the
Jemez y Sangre example where pueblos are attending meetings, reviewing all
materials, and commenting on the development of the regional plan, but are engag-
ing in a separate planning process for themselves. There may be some future
merger of plans, or there may not, but the important thing is that there is communi-
cation and some exchange of information, and a mutual respect for choices made.

Be ready to make—and admit—mistakes. The relationship is inevitably difficult.
There may be history that is painful, and still alive for many. There may be cultural
differences, and conflicting views of the world. There may be decision-making pro-
cesses on both sides that appear illogical to the other and result in frustration. All this
means that it is easy to make errors, to offend, or to confuse. Don’t over-react to the
mistake of another, or to your own mistake. Name it, learn from it, ask how to do
better, and move on.
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EVALUATING AND IMPROVING STATE AGENCY
CoNFLIcT MANAGEMENT SYSTEMS
THROUGH AN ExecuTtivE ORDER

WEDNESDAY, May 15, 2002—1:30-3:00 p.wm.

MODERATOR

-

:Christine

PANEL ABSTRACT

Several state governments promote integrated dispute resolution systems through
executive orders. The panel will explore ADR executive order implementation efforts
from three distinct points of view. The first will discuss the utilization of executive orders
from a national and state perspective. Next, panel representatives from Oregon, Massa-
chusetts, and New Mexico will each share information on their respective ADR execu-
tive orders, highlighting some of the different criteria and implementation strategies that
define those orders. Information will also be provided on accomplishments to date and
challenges ahead. Finally, the point of view will shift to lessons learned at the agency

level.
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PANEL SUMMARY

MaIN DiscussioN PoinTs

» How are states integrating alternative dispute resolution (ADR) into state government
and agency procedures?
* What are participant expectations for the panel?
—How to build institutional capacity in Maine to deal with policy disputes (has no
program).
—Florida has recent executive order on ADR—how to implement, develop strategy,
with no $.
—How is ADR applied in enforcement cases?

CHRIs CARLSON

Chris Carlson, the moderator, opened the session by referring to their publications, one
of which lists were ADR functions now occur with in state agencies. She also listed 10
keys for a successful state ADR program:

Find champions to help achieve high level buy in and support.

Employ program managers who can provide skillful strategic direction.

Provide continuous education and training to build capacity.

Use a collaborative approach, involving stakeholders to develop your program.
Follow four basic steps to initiating the program: 1) assess the needs, 2) plan, 3)
demonstrate or pilot the program, and 4) evaluate the results.

Employ a systems approach, adopting procedures to prevent as well as resolve
disputes.

Create incentives and remove disincentives to the use of collaborative practices.
Develop policies and guidelines in support of the program.

. Ensure resources to support the program.

0 Reward and celebrate accomplishments.

arwNE
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Chris handed out a report, “Solutions: Establishing Sound Government DR Programs,”
on the use of the governor’s executive orders (EOs) to support ADR programs in states.
She discussed the pros and cons of using executive orders.

EOs demonstrate the governor’s support and may help secure agency leadership. EOs
add additional work burden and do not provide a new source of funding. Massachusetts,
Oregon, New Mexico have had EOs creating DR programs in state agencies. Florida
has just adopted a similar EO and several other states are poised to do so. Minnesota
has an EO for workplace disputes; Montana has a new ADR group in the governor’s
office.
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DaLE BLaNTON

EO requires agencies to do DR needs assessments. There is a challenge of integrating
ADR into state government—want effective, high level of satisfaction with results. Gov-
ernment culture is a key component to developing a successful ADR program—in Or-
egon the governor models ADR in his own behavior, leadership style, etc. They have a
culture of collaboration from top down.

State framework—have public policy program with staff. His sole job is to promote use
of ADR by state government—works with 14 state agencies on ADR. Funded out of
surcharge on court filing fees and is a stable source of funds. Hope to get future funding
via assessment on agencies that use their ADR services to pay for staff.

Have a policy on ADR—first choice is parties resolve dispute themselves—if not, then
turn to a third-party neutral to help resolve. Every two years the Dept. of Justice revises
the model rules of procedure—has extensive component in these on use of ADR in
various case types.

Have a governors advisory committee on ADR; governor also has an ADR advisor.
Steering committee made up of representatives from the Dept. of Justice (DOJ), Dept.
of Administrative Services and Oregon Dispute Resolution commission [ODRC]. His
work guided by ODRC yet he works for a line agency. They may restructure and central-
ize all ADR coordinators. Wanted to expand use of ADR in state, steering committee
advised/developed a draft EO for the governor. EO requires each agency with more
than 50 FTEs to appoint an ADR coordinator, do an ADR needs assessment and annual
report on ADR activities in each agency. Have annual ADR awards to agencies.

LEssoNs LEARNED

Culture varies within government agencies plus we see a lot of diversity in missions,
leadership, and culture within state agencies—so it must be flexible to work. Second—
support and nurture the ADR coordinators. Coordinators usually have other jobs so
there is little time for ADR. Choose coordinators who are personally enthusiastic about
ADR. Consider a bottom-up approach versus a top down in new EOs—negotiate indi-
vidual agreements with agencies on how do ADR. He referred to his summary of needs
assessment from their agencies.

DawN FARR

Formed team from different divisions of the agency as a steering board. First task was
to decide on terminology—what ADR means. Talked about defining ADR as a con-
tinuum that flows from prevention, negotiations, to imposed ADR. This continuum in-
cludes prevention, education, outreach, advisory committees, facilitated discussions,
negotiations, settlement, mediation, and arbitration.
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To Do THEIR ADR ASSESSMENT

» Chose to focus on certain areas of conflict—contentious rule making, permitting, new
program development, complaint response, compliance, and enforcement only.

» Goal is to cover all sections of agency.

 Collected examples that tell the story—done by interviews of staff in those key areas.

* Involve a broad group of individuals—tried to interview a broad group within agency.

She referred to her chart on where they are currently doing DR and where they could

improve/increase. Found need for more education and outreach to achieve prevention
of conflict. Facilitation of task forces and advisory committees is needed—it is a chal-

lenge for a DEQ employee to be a neutral facilitator and staffer. Need third-party neu-

tral. Mediation—interagency, workplace, compliance, complaint are key areas for it.

Training and skill development—need training that helps build skills. Deal with agency
culture of “we regulate” to a collaborative problem-solving approach. Enforcement staff
felt if it is in enforcement, it is not time for ADR—but do have a preliminary meeting to
go over the facts and give a chance for settlement (without mediator). For very complex
cases involving other agencies and parties—may be a good place for mediator.

After a needs assessment, they do a plan to implement. They have not done this yet—
need more resources to complete. They have advisory committee processes with grants
that are doing great work—see her for more info.

HARRY MANASEWICH

Part of administration and finance agency so not part of a regulatory agency—helps
establish neutrality. Serves the three branches of government. Training, consultation,
mediation, and facilitation are services they offer.

Their EO grew out of an evaluation program. EO has Massachusetts Office of Dispute
Resolution (MODR) as coordinator of ADR within state government. The advisory com-
mittee is at the secretary level of agencies plus coordinators. EO requires: ADR coordi-
nator for each executive branch agency—coordinators are MODR staff, may be respon-
sible to more than one agency; agencies must file annual report on use of ADR, annual
plan for future use, and overall plan to MODR. Agencies are not forced to do ADR.
Make an award to a person who promotes ADR in state government.

To implement—using orientations, brown-bags for coordinators. Have two main tools—
an assessment tool for agencies to help develop their agency DR plans (questionnaire)
and a format for the assessment report.

Findings from first round of reports: ADR goals for next year—to save staff time (not

money). If something that goes to litigation is paid for by Justice Dept., staff time paid by
their agency. They prefer to use their own agency staff to implement agency ADR pro-
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gram instead of private sector neutrals (may be because they do not want to air dirty
laundry; many disputes are intra or inter agency disputes). Lessons learned—maybe
not to require all agencies to report (not for small). Include labor unions for government
employees. Expect priority changes (like 9/11). Send questions to Cliff McCarthy at
MODR.

Bos HorwiTZ

They have a state government ADR statute allowing ADR use plus EO, which created
an ADR advisory council plus required executive agencies to develop an ADR program
where they saw need. EO only as strong as the executive—their governor is not fo-
cused on ADR so there are no funds. To fund the program they went to the Hewlett
Foundation, which funded initiative to create office of ADR coordination, identified a
handful of agencies that want to do ADR.

Environmental Dept. want to use ADR—are training staff in mediation and facilitation but
not pushing a particular application like enforcement. They are providing staff with skills,
then let those trained decide where best to apply those skills. Human Services Dept. is
developing collaborative capacity due to case load, complexity of cases, etc.—not
regulatory issues, so need a different skill set from the environmental agencies.

Four agencies have started a leadership program, developed to grow a culture that
values collaboration and capacity building and promote ADR (if you want a manage-
ment job, you must take collaborative skills training). They offer training, coaching,
mentoring to agency staff. Program in place for two years—participants now think about
role differently—to deal with issues that cross-jurisdictional boundaries, etc. Risk Man-
agement division doing training on employment issues ADR.

Suggestions to other states for funding DR programs —rewrite federal grants to agencies
to fund use of ADR. New Mexico also gets funding thru EPA and through EPA environ-
mental justice grants. It has developed a way to pay/hire independent mediators without
doing a separate procurement each time—saves time and money. Make it easier for
staff to access ADR professionals and expect/ask staff to consider/use ADR.

QUESTIONS AND RESPONSES

Question.: Regarding the Florida EO process that Governor Bush signed EO last month,
what happens to nonexecutive agencies? How do you bring them into ADR under EO?
Answer (Oregon): Talk to those agencies about value of ADR. Do a needs assessment
and appoint a coordinator. Help them understand how ADR will help them meet their
needs.

Answer (New Mexico): Original EO went to 150 agencies—too large— so it was re-
duced to cabinet level plus volunteer agencies. Secretary of State and courts have
volunteered because they saw the value—see a resource offered by the ADR program.

Question: If you have no champion from above, what'’s the best strategy?
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Answer: A champion is not required at very top, but you must have them somewhere in
the agency—maybe the ADR coordinator—find them were they exist and support them.

Question: How about a bottom-up strategy?
Answer: If do not do an EO, get groups of natural resource agencies together and work
on interagency agreements so they get help and support.

Question: Regarding the EO in Massachusetts—does it filter down to community ADR
agencies?

Answer: Massachusetts has long-standing community mediation centers but they are
not part of state program—~but state program does assist them. In many cases commu-
nity centers preceded state ADR programs; some state programs train community
centers.

Question: What are some funding sources for universities?
Answer:| don’'t know if it's not a state agency. Federal agencies are now under mandate
to provide ADR capacity so you could look there.

Question: Regarding the state Department of Transportation agencies, are they part of
your states ADR EO efforts?
Answer:Yes.

Question: What are the efforts to link ADR to current planning being done by agencies
to reduce the burden of evaluation/assessment requirement of an EO?

Answer (Mass): The goal was to make it less onerous. Plan asked what/how to do ADR
and his center offered to help them with their need to do a plan or implement programs.
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PANEL ABSTRACT

Public involvement is an important component of sound environmental decision making
and is increasingly required by legal mandate, such as the National Environmental
Policy Act. At the same time, environmental decision makers often use decision analysis
tools and decision support systems that are incapable of explicitly considering subjec-
tive preferences in a systematic and comprehensive manner, particularly in situations
characterized by significant conflict.

Recent developments in decision analysis have resulted in techniques that are theoreti-
cally more effective at participatory decision making. While these models have been
utilized in several hundred military, corporate, and medical case studies, their applicabil-
ity for environmental problems has not been fully addressed. The panel is intended to
improve understanding of these models, their strengths and limitations, and how they
can be used in an environmental decision context. The presentations will explore the
ability of decision models to integrate public preferences into complex environmental
decision situations in a manner that facilitates stakeholder consensus.
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PANEL SUMMARY

MaIN DiscussioN PoinTs

Luis BoJorQUEZ-TAPIA—MULTICRITERIA ANALYSIS AND EIA:
A CASE STUDY OF THE INTERNATIONAL AIRPORT FOR MExico CiTy

What does complex mean? Complex has nothing to do with the environment. It is re-
lated to the stakeholders.

The multicriteria analysis practitioner integrates the data supplied by other parties, such
as specialists and stakeholders, and then conveys the integrated data to the specialists,
decision makers, and others. Specialists work on producing information/data for use in
the multicriteria analysis.

Decision analysis helps determine the rationality of a decision. The decision makers
must be rational. It is useful when decision makers have to take into account the many
perspectives in the public.

Frustrations in doing Mexico City Airport

Quiality of data.

Quantity of data.

Importance of achieving consensus among experts.

Dealing with complex systems (social/physical/biological).

Future is always uncertain.

Experts have values, biases, and interests as do the stakeholders

ok wnhpE

Case study: New International Airport for Mexico City

» Two alternative sites were considered for an international airport in Mexico City.

* An old planning problem that had been around since the 1970s.

* Allowed only two months to do the EIA, but decision makers had four years to make a
decision.

» High profile and contentious proposal with an open lobbying campaign, billboards, and
movie announcements.

» Used three development scenarios: expected urban development of Mexico City.

» Methods: Analytic Hierarchy Process (AHP).

» Techniques: What is the distance to the ideal point? How close is each alternative to
an ideal solution?

» Decision making mode and sensitivity analyses.

* AHP: Define the goal, objectives, alternatives, and attributes.

» Uses pair-wise comparisons to determine the relative importance of each objective,
attribute. An expert-judgment based approach.

» Measuring distance can be achieved in several ways. Best alternative is the one with
the least defects.

* Building consensus:
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—Best hierarchy structures
—Errors in measurement of decision criteria
—Errors in the decision criteria weights
—Optimal combinations of weights

» Several workshops were conducted to develop the hierarchy structure. Alternative
structures were developed (for instance, modifying where a variable such as land use
was included in the structure with respect to the level in the hierarchy).

* Interval judgment matrix was used. Reveals the level of agreement or disagreement
among the experts as to the relative weights of the criteria.

» The analysis revealed that some criteria were found to not be important but other
decision criteria were viewed as very important.

» The judgment data was then given back to the experts and they refined their weights.

» The hierarchy structure then was employed for each of the three development sce-
narios.

» The best airport option may vary depending upon the development scenario.

 Sensitivity analyses were used to demonstrate how error could create a rank reversal.
The greater the error needed for a rank reversal, the more confidence one can have in
the ranking.

Conclusions

» EIA is always political.

» Consider all viewpoints—if all viewpoints considered, then it becomes complex.

* Results are traceable using an AHP approach.

* A valuable technique for conflict resolution—can point to where more information may
be needed and can reduce conflict.

AREGAI TECLES—THE RoLE oF MC DecisioN MAKING IN
MANAGING AND REsoLvING CoNFLICTS IN EcosysTEM MANAGEMENT

There are different approaches to addressing conflict:

* Neglect—ignore, do nothing

» Denial—refuse to accept existence of a conflict

» Containment—temporarily freezing a conflict from progressing. Cease-fire.
» Control—allows a conflict to proceed with limitations.

 Solution

» Resolution—seeks a compromise

* Dissolution—conflict elimination

Conflict resolution is the most common.
MCDM—two stages

1. Problem formulation
2. Analysis.
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Problem Formulation Steps

Identify conflicting parties.

Develop objectives representing the aspirations of all the stakeholders.

Specify objectives in terms of quantifiable sub-objectives.

Develop criteria.

Determine criteria measurement scales.

Develop criteria weights representing stakeholder preference structure. Requires
interaction with stakeholders and decision makers (DMs).

Identify feasible management objectives that can achieve the desired objectives or
resolve the conflicts.

ok wnhpE
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Steps in Problem Analysis

1. Collect available data (hard or soft).

2. Develop a composite evaluation matrix.

3. Select an appropriate MCDM technique for solving the problem. Some techniques
are better than others for a particular problem.

4. Present findings to stakeholders and DMs. If not satisfied, then go back and revise.

Types of MCDM Techniques

* Value or utility type methods: involves coalescing the multiple objectives into a one-
dimensional, multi-attribute function.

* Distance based techniques: solution closest to an ideal point using a quasidistance
measure.

» Outranking tech—pair-wise comparison approach such as AHP.

* Direction based methods—interactive or dynamic techniques.

» Mixed type of techniques—use some aspects of two or more of the above techniques.

Uses:

» To resolve conflicts among scarce resource users.

* To manage ecosystems for multiple purposes.

* To manage international disputes.

» To examine international environmental quality problems.

Example from the Forestry Sector

Many stakeholders

* Public sector—USDA Forest Service, FW, NPS, BLM, etc.

 State and local agencies—DEQ, Land Dept., etc.

* Private Sector—logging operators, recreation developers

» Other interest groups—environmental groups, Native Americans, recreationists, re-
searchers

May be conflict within these groups and between the groups.
Forest Ecosystem Management Objectives
Wide range of objectives: aesthetic, water quality, wildlife habitat, flood hazard, forage/

range, recreation, timber, exotic species, disease, and water yield.
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Twenty-one ecosystem component response functions were identified and mod-

eled.

» Example: aesthetic quality response function.

» Forage response function: more grass grows when there are fewer trees.

» Wildlife Response Function—different types of habitat favor different species. What is
best for elk might be different for owls. Need to consider the forest as an ecosystem
not single species management approach.

Nine major concerns or conflicting interests—examples include:
» Social benefits

» Disease and pathogens

» Exotic species

» Hydro concerns

 Wildlife habitat

» Forage

Used a compromise-programming model to determine which is the best solution for the
21 response functions.

All approaches other than the single objective approach can aid in conflict management.
Outranking and distance based are best for group decisions. Direction and distance
based good for operational decision making.

Problems with MCDM techniques
» Use of poor models

* Misuse of models

» Use of wrong models

* Model difficulty

LesLiE LiBERTI—CoLLABORATIVE DEsIGN oF NATURE RESERVES: A PrRoPOSED METHOD

» There is scientific support for the use of mathematical tools to select nature reserves
but how do you incorporate public involvement in such a scientific or technical issue.

* The public wants to have a say in such an activity but there is debate over the useful-
ness of these models.

» There is concern over practical issues, such as social attitudes and political consider-
ations.

» Problems such as nature reserves are political, social, and cultural, as well as scien-
tific.

» They tend to be contentious with agreement difficult to achieve.

» Can the traditional approach be modified so that stakeholders feel that their perspec-
tives matter and that the system is not biased? Public has been skeptical of math-
ematical models.

» Experiment conducted with 19 wildlife management university students. Used AHP to
elicit public input using pair-wise comparisons.
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» Want to minimize deviation from the defined goals. Used stakeholders to determine
how much deviation would be acceptable. Relative importance of the criteria.
* Nineteen criteria were identified, e.g., shape, proximity to existing wilderness areas,
riparian areas, etc.
» Used ExpertChoice AHP software that elicits individual level data. The various criteria
were ranked differently by different individuals.
» Wanted to go a step further and obtain consensus judgments. Used a consensus
session using working groups.
» Results: the consensus exercise did not go well.
—It was hard to come to agreement on the set of criterion.
—Conflicting personalities were a problem.
—Value laden issues and thus people are not willing to move.
» Decided to average the weights.
* Then decided instead to sum the weights.
» Depending upon using the mean versus additive methods, there were some differ-
ences in the reserve design selected.
* Individual solutions varied quite a bit.
* How similar are these participants’ views? Looked at percentage of agreement for
each reserve cell.
» Compared the 3 approaches:
—Averaging,
—Ad(ditive, or
—Overlap on the map.
» Percent agreement mapping approach: 18% of cells reflected full agreement; 80% of
cells > 50% agreement among the participants.
» Percent agreement approach: 75% of what an individual would have in their own
solution.
» Additive weights: 73% of chosen cells.
» Average weights: 61.8% of chosen cells. Eight cells selected, no individuals. Average
was poorest.

Did the participants believe that the AHP facilitated their decision making? Yes.

Some difficulties with the AHP consensus
» People inflated their scores to get what they wanted.
» People not interested in giving reasoned arguments to support their choices.

Feedback on the combined approach of individual and group ratings:
* More comfortable.

* Less time, effort.

* Better basis for bargaining.

* Clearer picture of how criteria viewed.

Is this approach acceptable to the scientific community? It is consistent with the litera-
ture and provides a useful starting point for subsequent negotiation.
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Conclusions

*Average weighting was the weakest approach

*The additive method was viewed as less involving as the percent agreement approach.

*The percent agreement approach was viewed as less threatening than consensus on
AHP weighting.

Next Steps

* Involve the public in selecting criteria.

» Assess perspectives of public land mangers, general public, and mediation profes-
sionals.

» Consider the logistics of a negotiation process using this approach.

QUESTIONS AND RESPONSES

No time was left for questions.
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FaciLitating ComPLEX ENVIRONMENTAL DEecisions: AN OVERVIEW
By LesLiE LiBERTI, UNIVERSITY OF ARIZONA

OBJECTIVE OF PRESENTATION

The purpose of this presentation is to highlight some of the ways in which multicriteria
decision models can enhance natural resource decision making through (1) improving
the ability of natural resources managers to consider public input in their decisions, (2)
facilitating collaborative decision-making through an improved understanding of stake-
holder preferences, and (3) identifying areas of compromise and assessing trade-offs
among stakeholder perspectives when overall consensus is not possible. The following
panel presentations highlight the potential of decision tools by discussing specific group
decision-making applications.

The overall goal of this panel is to build linkages between negotiation professionals and
academics in the field of group decision making. These connections are essential to the
development of decision tools that are “useful, meaningful, and applicable by practitio-
ners” in the areas of environmental conflict resolution and collaborative problem solving
(Spector, 1997).

SUMMARY OF PRESENTATION

The role that decision models can play in facilitating public participation in a decision
process depends on the context in which they are applied. Natural resource planning
and decision making in the U.S. has ranged from technocratic resource control with
limited public involvement to processes based on participatory democracy (Moote et al.,
1997). As we have evolved, from the expert-driven resource management of the early
1900s into the “era of alternative problem solving” (Keeney and Lord, 1999, p. vii), the
use of collaborative decision processes has been pursued “with a zealousness that
strikes some as remarkably close to...religious fervor” (Weber, 2000). Part of this back-
lash against the scientific management of the past is a widespread disregard for the use
of analytical decision models in collaborative contexts, as these tools are seen as symp-
tomatic of the technocratic perspective. The basis for this reaction seems to be the
assumption that, because traditional problem-solving methods did not work in the past,
they cannot work in the future (Keeney, 2000). In reality, there is a place for decision
models in both consensus-based and noncollaborative natural resource decision pro-
cesses. It is the establishment of a dialogue between facilitation professionals and
modelers that can help ensure that these traditional decision-making tools can be
adapted into effective and acceptable decision aids.

NonNcoLLABORATIVE DecisioN PROCESSES

It is often the case in natural resource problem solving or planning situations that public
involvement in the process is important, but the ultimate decision-making authority
resides solely with a resource management agency or governmental jurisdiction. These
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situations may arise when the affected parties have little knowledge of the resource in
guestion (Tonn et al., 2000), the issues involved do not incite considerable public inter-
est, or the benefits of locally based, collaborative decision making are outweighed by
the costs to the community.

In noncollaborative decision processes, the public is typically limited to the role of pro-

viding input regarding the acceptability of various agency-developed alternatives (Tonn
et al., 2000). The role of multicriteria models in this context has received considerable

attention. The benefits of using these models can include:

» Quantifying public preferences so that they can be more easily and consistently con-
sidered by the decision-making entity (Martin et al., 2000).

* Giving public input greater weight in the decision process by allowing explicit trade-
offs between preference information and objective criteria (Martin et al., 2000).

« Allowing for more flexible public involvement activities as differences in opinion can be
identified without face-to-face dialogue among stakeholders (Armacost, 1999).

* Predicting support for new or updated alternatives (Dennis, 1998).

One particularly important question remains, however. There is little agreement con-
cerning the most appropriate manner for accommodating the differing perspectives of
individual participants. Most multicriteria models are designed for use by a single deci-
sion maker. Researchers usually advocate the aggregation of individual preferences
into an overall “societal” perspective and the selection of the alternative that best satis-
fies this global preference set (Leyva-Lopez et al., 2001). The best method of aggregat-
ing individual preferences is still the subject of much debate (Dyer and Forman, 1992).

CoLLABORATIVE DEcisioN PROCESSES

Alternative problem solving approaches, on the other hand, follow “a community/col-
laborative model of action” that involves extensive and representative public participa-
tion, voluntary and cooperative partnerships, locally based decision making, community
governance, and bottom-up resource management (Keeney, 2000, p. 3). Central con-
cepts include: alternative dispute resolution, consensus building, and “grass-roots
ecosystem management” (Weber, 2000). One of the core assumptions of collaborative
decision making is that local stakeholders will put aside their interests and “sense of
duty to represent...a particular perspective” for the benefit of “the collective and ecosys-
tem” (Sturtevant and Lange, 1995, p. 10). It is assumed that through decentralized and
inclusive decision making and negotiation, “win-win-win outcomes” to resource prob-
lems are possible (Weber, 2000). Supporters of alternative problem solving claim that it
promotes increased decision making efficiency, builds social capital, and results in more
pragmatic solutions to resource conflicts (Keeney, 2000).

Evidence supporting the realization of these benefits, however, is scare and inconclu-
sive. Recent evaluations have led some researchers to question the effectiveness of
collaborative methods for generating efficient, long-lasting, and publicly acceptable
resource management solutions. As Keeney (2000, p. 2) notes, “collaborative
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efforts...are largely unproven experiments, bolstered more by desperate enthusiasm
and unsubstantiated generalizations than by real and documented results.” In particular,
substantial concerns exist over the apparent inefficiency and limited success of collabo-
rative problem solving efforts (Keeney, 2000). These problems suggest that the most
appropriate roles of decision models in a collaborative process involve reducing the
length and cost of the decision process and improving understanding of the problem.
The type of conflict found among participants, however, may influence not only the
effectiveness of collaborative decision process (Keeney, 2000), but also the potential
role of decision models.

Keeney (2000) identifies two general types of conflict that can occur in a collaborative
decision process. First, conflicts may be due to miscommunications and involve differ-
ences in “negotiable” interests. These situations often occur because various groups
and individuals do not understand each other’s perspectives, or they evaluate problems
and solutions on the basis of different sets of criteria. When collaborative processes falil
to effectively address these problems, participants may become further alienated and
compromise solutions may not be identified or implemented (Gwartney et al., 2001).
The dangers of relying solely on collaborative processes include the potential that:
solutions cost more, both in terms of time and money, to generate; that representation
of community preferences may be limited to members of organized interest groups or
the individuals who are most vocal about their perspectives; and that the information
generated may be inaccurate or biased (Buchy and Race, 2001).

Supporters of alternative problem solving approaches also assume that, by placing
natural resource decisions in the hands of local stakeholders, collaborative community-
based methods empower people to determine their own fate and future (Buchy and
Race, 2001). As David Wilcox notes in his Guide to Effective Participation (1994), how-
ever, “participation doesn't always lead to empowerment. It takes a supportive environ-
ment in which to nurture people’s aspirations and skills for empowerment to ultimately
occur.” He suggests that, rather than being shielded from complexity, citizens should be
given the means to understand and manage complexity. He also suggests that people
will benefit from understanding the full range of choices available and the implications of
each alternative.

The second type of conflict occurs over differences in stakeholder values (Keeney,
2000). Collaborative problem solving is much less effective when conflicts are value
related because these disagreements often cannot be negotiated. When this occurs, full
consensus among negotiating parties is not possible. Many collaborative decision
processes fail because of extensive hostility and irreconcilable disagreement among
participants (Amy, 1990). When this level of divisiveness exists, the use of collaborative
problem-solving methods may exacerbate conflict between stakeholders.

PoTeNTIAL RoOLES FOR DEecisioN MobDELS IN CoLLABORATIVE DecisioN PROCESSES

The previous discussion suggests two different roles for decision models in collaborative
decision processes. When conflicts involve miscommunication and disagreements over
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negotiable interests, these tools can be used to clarify stakeholder positions and identify
the impacts of changes in these positions. In these situations, decision models can be
used to structure and inform the early stages of the decision process, such as problem
definition, criteria selection, and alternative development and assessment (Tonn et al.,
2000). This will allow participants, who are now assumed to be better informed about
the implications of each choice option, to reach agreement through discussion and
compromise. When value-related conflicts prevent stakeholders from achieving consen-
sus, decision models also have an important role in facilitating the final decision.

From the perspective of negotiation theory, a variety of specific roles for decision sup-
port tools within a collaborative decision process have been identified. Past group
decision support research has, for the most part, involved the development of computer-
based decision aids for use by a facilitator, rather than the collaborating parties
(Thiessen et al., 1998). Decision tools can be used to assist the negotiating parties,
however, in much the same way as they aid a facilitator. The potential roles of decision
models include:

» Determine the important factors (criteria) in a negotiation issue, the value of each
factor to each stakeholder, and the full range set for each factor.

» Formally represent the issue space and specific locations within the issue space.

» Accommodate knowledge about stakeholders.

* Identify the feasible portion of an issue space and the acceptance region of one or
more stakeholders.

» Update knowledge about stakeholders, keep track of changes in an issue space, and
analyze these changes.

* Monitor and catalog all stakeholders’ acceptance regions.

» Compute the agreement region.

* Portray all possible locations within the agreement region or within an acceptance
region and detect whether a specified location is within the acceptance region.

» Evaluate the relative values of all locations within the acceptance region of a stake-
holder.

* Measure the dispersion of current or potential locations and detect trends in dispersion
over time.

—Adapted from Holsapple et al., 1996, pp. 261-2.

Decision models can be used to improve the performance of collaborative processes by
filling the roles outlined above. Unfortunately, few case studies involving real-world
problems and actual stakeholders exist. Past research on the use of these models in
group-decision problems, however, has found that:

» The solutions generated with the help of multicriteria models were found in less time
and with less effort and were a “higher quality” than solutions found through unaided
group negotiation (Iz and Jelassi, 1990).

* By modeling uncertainty or “fuzziness” within individual preferences, decision models
can be used to identify specific areas where there is disagreement, and more impor-
tantly, agreement among participants (Thiessen et al., 1998).
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» Decision models can guide the decision process, provide insight into the decision
problem, and evaluate “what-if’ propositions, thus reducing conflict and facilitating
“more favorable” outcomes (Hipel et al., 1997).

» Multicriteria models can accommodate decision heuristics that are compatible with
collaborative group decision processes, specifically the “majority rules” principle in
combination with “concessions to significant majorities” (Leyva-Lopez, 2001, p. 26).

* Participants found multicriteria decision models easy to understand and apply
(Ehtamo and Hamalainen, 2001, and Bojorquez-Tapia at al., 2001).

» Multicriteria analysis is a “valuable tool for identifying, understanding, structuring, and
solving the problem” (Malczewski et al., 1997).

» Multicriteria methods improved understanding of the resource and enabled negotiating
parties to “reach a general agreement on the results” of the decision process
(Bojorquez-Tapia at al., 2001).

* In international negotiations, the use of analytical decision support seems to give
participants a sense of confidence in the quality of the negotiation outcome and has a
direct impact on comprehensiveness of the outcome. This suggests that analytical
support does indeed “facilitate an understanding of the issues, interests, and dynam-
ics involved” (Spector, 1997).

» Multicriteria models can accommodate uncertainty in the performance of alternatives
and the preferences of decision makers (Gurocak, 1998).

» By quantifying stakeholder preferences, more favorable alternatives can be developed
in a natural resource management context (Kent, 2002).

CHARACTERISTICS OF A UserFuL MobDEL

Decision models will only be useful in facilitating collaborative decision making to the
extent that they accommodate the needs of the collaborating parties and facilitator.
Peniwati (1996) suggested a set of key functions that group decision models should
fulfill. A group decision model should:

» Promote individual and group learning.

» Provide a structure that will facilitate achievement of the decision goals of the group.

» Give groups the means to solve problems through the analysis of prior knowledge.

* Facilitate the questioning of assumptions and shifts in knowledge that allow the identi-
fication of previously unconsidered alternative solutions.

* Facilitate the development of alternatives in a manner that is neither so narrow that
solutions are not meaningful nor so broad that solutions are infeasible or irrelevant.

» Accurately represent stakeholder preferences.

* Include a feedback mechanism to guide parties in a manner that ensures the final
outcome adequately represents stakeholder preferences.

» Be capable of equally representing the preferences of all affected parties.

» Support conflict resolution by providing a means for stakeholder groups to evaluate
the trade-offs, e.g., costs and benefits, associated with various compromise solutions.
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PoTtenTiAL UsSE oF THE INFORMATION PRESENTED HERE

This brief overview has included a discussion of the both the roles that decision models
can potentially play in collaborative problem-solving processes and the key characteris-
tics that these models should have in order to be useful to facilitators and negotiating
parties. It is the hope that this presentation, and the following panel discussions, will
build linkages between the community of facilitation professionals and academics in the
fields of group-oriented modeling and decision support. It is the presence of “minimal
dialogue” between these two groups that limits both the transfer of group decision-
making tools into real-world applications and hinders the design of more useful decision
models (Spector, 1997).

Negotiation and mediation practitioners can benefit from these presentations through an
increased awareness of the types of decision models available and the range of ben-
efits that can be captured by using these methods to support collaborative decision
processes. In addition, the development of group decision models should be guided, in
part, by the needs of these practitioners and the parties they are involved with. In order
to achieve the goal of widespread decision model applicability, modelers must under-
stand the “needs, problems, and tasks” of potential users (Spector, 1997). Clearly, the
modeling community stands to gain as much from interaction with professional facilita-
tors as we hope practitioners can benefit from our discussion of models.
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THE ANALYTIC HIERARCHY PROCESS As A Groupr DEecisioN TooL
By THERESA MAuU-CRIMMINS

A wide variety of methods exist for facilitating group decisions, ranging from simple
methods such as voting and anonymous questionnaires to quantitative methods such
as multi-attribute utility theory. The Analytic Hierarchy Process (AHP), developed by
Saaty (1980), is a powerful, systematic decision-making tool which has enjoyed applica-
tion in many fields. Though not designed specifically for group decisions, several tech-
niques exist for aggregating individuals’ preferences generated through the AHP pro-
cess into a single group decision. This presentation applies the AHP to a natural re-
source problem involving many decision makers. Several methods of aggregation were
employed to determine which best represented the individuals’ preferences.

AHP has been applied to natural resource problems only a small number of times
(Peterson et al., 1994, Schmoldt et al., 1994, Schmoldt and Peterson, 2000). The AHP
involves representing a decision problem as a hierarchy, employing experience-based
judgment. An ordinal measurement scale ranging from 1 to 9 is employed to represent
decision-maker preferences of criteria and alternatives in a consistent, pair-wise
method. The resulting vectors of priorities numerically represent decision maker opin-
ions and are used to generate a final ranking for the alternatives. The systematic
method for quantifying preferences is ideal for complex decisions.

Several methods for aggregating individual AHP judgments have been developed.
Preferences can be aggregated at the judgment level or at the priority level, and geo-
metric and arithmetic means are appropriate, depending on the hierarchy level selected.
Alternatively, groups’ preferences can be captured through a consensus decision, where
decision makers voice opinions until all agree on the value selected.

In this study, 20 decision makers worked through the AHP individually. Next, individuals
with similar preferences were placed into small working groups. The participants were
asked to come to consensus on the decision within their working groups. Finally, the
entire group was asked to come to consensus on the decision.
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Because the sample problem used in this study was so large (19 criteria, 8 alternatives),
it was not possible to have the small groups or the large group work through the entire
AHP during the consensus exercises. Rather, groups only generated reached consen-
sus on the criteria weights. Forman and Peniwati (1998) demonstrate that a geometric
mean is the appropriate mathematical tool for aggregation at this level of the AHP.

The individual AHP judgments and the geometric mean calculated at each decision
level were compared with the results obtained through the consensus exercise. Within
working groups, the values derived through consensus exhibited a stronger correlation
with the individuals’ original preferences than did the geometric mean of the individuals’
preferences. This finding suggests that some information is possibly being misrepre-
sented through the geometric mean calculation, as Ramanathan and Ganesh (1994)
demonstrate. Participants with similar preference values were assigned to the same
working groups. This situation should have minimized the amount of misrepresentation
of information through the geometric mean calculation. However, the values derived
through consensus still better represented the individuals’ opinions, suggesting that this
method is preferable in a small group setting.

Among all of the participants, the consensus approach again outperformed the geomet-
ric mean at representing the individuals’ opinions. Again, this could be due to a misrep-
resentation of data in the geometric mean calculation (Ramanathan and Ganesh, 1994).
Because the entire group was involved in this consensus exercise, a wide range of
opinions was represented. The consensus exercise was time-consuming and tiring to
the participants, but yielded results with which they generally agreed. Often, the lack of
agreement led to bargaining, compromise, and in some cases, averaging of the partici-
pants’ values. However, this active participation provided the decision makers with a
sense of ownership in the final outcome.

Because the groups only reached consensus on the criteria weights of the problem, a
major limitation of this study is that groups only worked through a portion of the AHP.
Further investigation in this area should be performed with a problem where the entire
AHP process was completed at all levels of the study. However, the results of this study
suggest that decisions derived through group consensus perform better at representing
the individuals’ preferences than does a geometric mean of their preference values.
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RosTER MANAGERS AND ROSTER MEMBERS:
A DiscussioN ABOUT THE ETHICAL,
BuUSINESS, AND PROFESSIONAL STANDARDS
FOR ROSTERS OF MEDIATORS

WEDNESDAY, May 15, 2002—3:30-5:00 p.m.

MoODERATOR

:Elissa Tonkin; U.S. Environmental Protection Agency, Region |

PANEL ABSTRACT

The panel will discuss the various issues inherent in the management of rosters of
mediators; whether the roster manager should also be a provider of services; what the
gualifications for membership on the roster should be, the role of users of the services,
quality control, business and professional ethics, and other, similar issues. Since, for
many of these issues, there is no “right or wrong,” but simply different opinions, the
panelists will respond to questions or challenges from the audience and engage in

discussions about the issues.
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Successes AND CHALLENGES oF USING
PuBLic PARTICIPATION DURING MEDIATION AND
IN THE IMPLEMENTATION OF AGREEMENTS WHEN
THE PuBLic WAs NoT AT THE TABLE

WEDNESDAY, May 15, 2002—3:30-5:00 p.wm.

MODERATOR

--------

Benno_Friedman; GE-Housatonic River Citizens Coordinating Council

:Greg Sobel; Environmental Mediation Services

PANEL ABSTRACT

The session will highlight the recent GE-Pittsfield/Housatonic River Site mediation which
was a groundbreaking mediation involving General Electric, the U.S. Environmental
Protection Agency, the Commonwealth of Massachusetts, the State of Connecticut, the
U.S. Department of Justice, the U.S. Department of the Interior, the City of Pittsfield,
and several other parties. The mediation resulted in a Consent Decree to clean up
PCBs in the Housatonic River. The panel will discuss how public input was used during
the confidential mediation process and its challenges, such as how to report back to the
public on the use of their input and how “public” discussions occurred during the media-
tion (the “public” and other nongovernmental stakeholders were represented by govern-
ment but not at the mediation table). The panel will discuss the mediation process
including its convening, the simultaneous formation of a Citizens Coordinating Council
(CCC) to provide input and facilitate communication with the public, and the current
implementation of the Consent Decree in conjunction with the CCC. Panel participants
will include one of the mediators, the U.S. EPA negotiators, the CCC facilitator, and a
member of the CCC.
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PANEL SUMMARY
OBJECTIVE

To demonstrate how using public input during a confidential mediation process leads to
wider acceptance of the outcome verses the traditional method of including the public
via the public review process after an agreement has been achieved.

The discussion started with an 8-minute video of a news story that had aired on televi-
sion at the onset of the issue. It provided background on the issues (a bit sensational-
ized), public sentiment at the time, and demonstrated why the resolution of the issues
needed wider public involvement.

MaIN DiscussioN PoinTs

HARRY MANASEWICH—GENERAL INTRODUCTIONS AND FACILITATOR'S PERSPECTIVE

» Our conversation today isn’t about the mediation per se, but about how to involve the
public in a confidential mediation process.

» Overview of mediation process.

» CCC role during and after mediation.

» Mediation here was very lengthy but it resulted in a Consent Decree that was widely
accepted by the public.

» The public needed to be involved, but how do you talk publicly about what is supposed
to be confidential?

* Site: GE industrial site, in Pittsfield, Massachusetts —contaminants were PCBs.

* Mediation began in September 1997 and included Department of Justice, states of
Massachusetts and Connecticut, City of Pittsfield, and EPA. The public was repre-
sented by the government agencies.

» Time line: talks collapsed in April 1998. Mediation restarted in June 1998, yielding a
September 1998 Agreement in Principle. Mediation continued through October 1999
as parties negotiated Consent Decree terms.

» The CCC was designed to serve as a vehicle for community involvement in the imple-
mentation of the settlement agreement between GE and the government. There are
35-40 members of the CCC (representatives of the broad array of stakeholder
groups), which consists of people selected by invitation. The CCC made their own
mission statement, operating procedural rules.

GREG SOBEL—MEDIATOR’S PERSPECTIVE

Howard Bellman and | were selected by the negotiators to co-mediate their settlement
negotiations. When we began mediating this case in fall of 1997, the ground rules,
participants, and structure of the mediation had already been determined by the govern-
ment agencies and the company. There was a history of litigation, and the parties were
preparing for new lawsuits.
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As a general principle, all stakeholders should be invited to participate in any collabora-
tive process that addresses their interests. This does not mean that all affected parties
must be “at the table” in all mediated negotiations. There are some forums/processes
that cannot be successful if all interested parties are participating as negotiators. We
will offer here two types of negotiations.

One example: Agencies use negotiated rule making (also called regulatory negotiation
or “reg-neq”) to develop new regulations through consensus-based negotiations with
representatives of affected interests. All stakeholders have a right to participate in devel-
oping the new rule. That does not mean that they should all be at the negotiating table.
A common ground rule in reg-negs is that each negotiated rulemaking committee mem-
ber commits to make a good faith effort to reach an agreement that satisfies all mem-
bers. Some advocacy groups adopt strategies that do not allow them to make that
commitment. If they are negotiators in a process with a consensus decision rule, no
agreement is possible. There are a variety of appropriate ways those organizations can
participate in working on the issue but membership on a consensus seeking negotiating
committee is not one of them. This negotiated rule making example was not the situa-
tion in the Pittsfield PCB negotiations.

More relevant to the mediation we are discussing today are disputes in the courts. The
litigants have the authority to decide who should be invited to negotiate which excludes
from that forum parties with a legitimate interest in the negotiations. The idea of exclud-
ing stakeholders from negotiations about their interests may make some colleagues
uncomfortable. But there are various ways for a stakeholder’s interest to be represented
in a decision process.

In this mediation, several negotiators were representing the public interest: elected local
officials, the EPA, the attorneys general of two states, and the state environmental
agencies. Some of the negotiators made special efforts to exchange information and
views with community leaders. These agency negotiators, especially EPA, assured the
negotiating team that they always adhered to the confidentiality agreement.

There were at least two structured efforts to communicate with the public in this case:
first, the CCC, and second, a listening session where reps of different groups met with
the negotiators.

» Public involvement staff and senior officials of GE and EPA were involved in organiz-
ing the listening session.

» The listening session’s objectives, structure, ground rules and participants were all
agreed in the mediated negotiation. Greg, on behalf of the negotiating team, invited
the participants, communicated their concerns to the negotiators, and facilitated the
listening session.

Audience question from someone currently in a reg-neg in Florida: What about our
“sunshine law” requiring the process to be transparent?
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Greg’'s answer: Negotiated rule makings are conducted in open and advertised meet-
ings. The negotiations can be observed by any interested person and the media. Also,
there are public comment periods during the reg-neg when anyone may address the
negotiators. If there is a consensus and the agency uses the consensus agreement as
the basis for its proposed rule, the regular notice and comment steps of promulgation

apply.
Benno FRIEDMAN—CIiTIZEN CCC MEMBER'S PERSPECTIVE

Benno opened with prepared remarks, which were received with loud applause, as
follows:

Theoretically, there is a strong and sympathetic alliance between citizen groups and the
regulatory community. In addition to protecting the environment, the agencies you
represent were created to protect us, the public, when greed or carelessness threatens
our health and safety. We need you, and often times you need us, to provide your deci-
sions with public support in the face of frequent opposition, from a variety of predictable
sources. But this partnership, like all successful ones depends on trust, and for a variety
of reasons, that trust is not always immediately forthcoming from either side.

Citizen groups are impatient, anxious, and often angry, for they believe, correct or not,
that their lives, their neighborhoods, and their environment are being directly impacted
by the presence of toxics or by irresponsible behavior. As well, we know that at some
point after the negotiations have been completed and a cleanup has been accom-
plished, the politicians will no longer be in office, the regulators will have moved on to
another site, and the potentially responsible party (PRP), if it exists at all, may have
moved to another town or country. Remaining are the families, the children and grand-
children and their families, whose legacy is forever connected to the decisions that have
been made by all those who are no longer around or accountable. We want to trust you,
but we don’t know who you are. And unfortunately, current and past records reveal a list
of troubled sites, endlessly studied or entirely ignored; where corporate or political
influence seems to have a much greater role in who gets protected and what regula-
tions are enforced.

We are forever suspicious that there may be some form of deception behind the out-
stretched hand, that we have not been heard, that shortcuts will be taken, compromising
the integrity of a thorough and just remedy. | sense that the regulatory community also
has reasons to withhold their trust in us. Almost by design, we are often an annoying
intrusion, an impediment to the successful accomplishment of your already difficult task.
The complexity associated with even the simplest site is not readily grasped by the
layperson, complaining about his or her yard, of their kid’s asthma. Having little power
otherwise, out of necessity we become the burr under the saddle, the squeaky wheel.

You often get caught in the crossfire. You are the professionals, with an education

specific to the field. You are good, dedicated people, hoping to improve our world. Your
agencies are understaffed and painfully under funded. To successfully negotiate the
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needs and competing influences of all the stakeholders, as well as the political compo-
nents and the bureaucracy, is an almost Herculean task for which the public should be
grateful. Why should you want us at the table, voices powered by emotion, a sense of

injustice and injury? And besides, if you let one of us in, what about the others? Who is
legitimate, who is not?

This is the dilemma. How to overcome the distrust? How to partner with a public, to
overcome their skepticism, their wondering whether or not your agency will impede or
assist them as they stand up to a Goliath?

The CCC has been a most valuable addition to the existing mechanisms for public
inclusion. For those of you who support the public’s right to be a part of the process, as
directly as circumstances allow, even if it cannot always be at the table, you will use this
tool as a way to further mutual communication and understanding between the various
stakeholders, including the PRP.

For those who continue to feel threatened or hampered by the public’'s messy presence,
the form will be nothing more than another ritualized waste of time for all the attending
parties. | urge you to make the additional effort, to welcome those of us, who in addition
to the demands of our jobs and our families are also making a significant, voluntary
effort to improve our lives and our world.

» One of the critical issues that affect every conflict resolution is the issue of trust be-
tween stakeholder groups. Citizens often question the ability of agencies to ad-
equately represent them.

» Theoretically there should be a strong relationship between agencies and citizens.
After all, agencies are created for citizens, both entities need each other.

» Citizen groups are often anxious and angry, when they feel that their lives are being
affected by irresponsible behavior. They also are sensitive to turnover in political
offices and agency positions. Citizens want to trust agencies, but they don’t know who
they are. Many times they feel that corporate interests affect agency decisions more.
Citizens can feel like they are an impediment to agency process.

 Additional effort is needed by agencies to welcome public citizens to the table; they
are making a voluntary effort to improve their lives.

Audience question: How is confidentiality maintained if the public was in the room but

not at the table? And how is this related to the CCC?
Answer: We're getting to that!

Tim Conway—EPA’s PERSPECTIVE

Tim will give a sense of how we initiated negotiations and set up the ground rules, Bryan
will speak about implementation.

* Regarding the above question, when the decision was made to go into mediated
negotiations, there were already 11 different government agencies plus GE at the
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table. Discussions would be very awkward if more parties were involved and candid
conversations would not take place in the presence of the public. The government and
GE agreed to restrict parties to those involved in the litigation. In order to include the
public in the confidential negotiations, the Mayor of Pittsfield and one city counselor
were included.

Lots of trust by environmental groups and citizens was lost because of the confidential
nature of these negotiations. EPA decided that the agreement would be affected if the
public wasn't at the table at all. After all, they live there, they know a lot. The eventual
outcome will have to be blessed by a federal judge as procedurally fair, and who will
look for public involvement.

Confidential negotiations included: Comprehensive cleanup of contaminated soil other
than on residential properties, cleanup of PCBs from the river sediments and bank
soils, natural resource damage restoration, recovery of government costs, specific
Consent Decree terms.

Guts of the agreement: The confidentiality agreement sets up that certain specific
proposals or written documents would not be available to the public, at the same time
the government has an obligation to talk to the public during the course of a negotia-
tion that affects them.

One way of involving the public is to involve the city itself through its Mayor and the
economic development authority.

BryaN OLsoN—EPA'’s PERSPECTIVE

The public wants to know the face of the government, Bryan'’s job was to put a face to
the government and build trust with the citizens.

Chronology: In 1995 he was involved in more informal negotiations with GE, which
broke off because an agreement could not be reached.

More formal negotiations started up again later.

Bryan’s job was to explain to the public why they would not be at the table.

(In addition to the CCC, and beforehand, Bryan did outreach by going to individual
homes and organizational meetings, he built a good relationship with the public.)
EPA, GE, and the other negotiators agreed that the mediation would not include the
contaminated fill in residential properties. They took the stance of not negotiating over
residential properties. The residential landfill cleanup began before the mediation and
continued.

The media really picked up on the story, using the residential fill angle, which the EPA
wasn’t even negotiating with GE anyway.The ground rules and the confidentiality
agreement allowed EPA to talk to the public, Bryan said he interpreted the ground
rules fairly liberally, asking the public questions like: What is your biggest issue?
Would you rather see the river cleaned up or extraction of historically landfilled_waste
from GE property?

Office hours in Pittsfield evolved into a full time office; one-on-one meetings were held
with key stakeholders. These meetings were not totally formal; they included neighbor-
hood meetings at citizens’ homes.
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» The CCC brought everyone together and was more formal than the above meetings.

* The EPA saw this site as one of the two most important sites in New England

» The regional EPA administrator met with residents, local political leaders, environmen-
tal activists, business groups, press, and CCC.

» There are now five staff and two lawyers working almost solely on this case.

» Tim and the other lawyers going out into the community and establishing themselves
as regular people was critical to building trust. Beforehand the public was skeptical
about “bunches of lawyers” from EPA and GE talking to each other.

» EPA committed to cleaning up an elementary school and getting started on the river.
This constituted an interim agreement. GE followed through.

» The interim agreement was presented to the public for comments. This has a lot of
community support so far, but we won'’t know if it's a real success for a while since it's
still playing itself out.

Tim Conway—EPA’s PERSPECTIVE

* After negotiations concluded, public involvement didn’t stop, in fact, a new phase of
involvement started.

* An official public comment period was opened for the Consent Decree. Many groups
filed public comments on the Decree, and four groups filed suit. EPA sat down with
them and learned a lot. EPA ended up suggesting addressing a few more things as a
result of these meetings. This was done outside the consent decree. Issues included
more opportunities for public involvement, property value decline, and investigation of
treatment technologies. The job is really just starting!

QUESTIONS AND RESPONSES?

Question: What was GE'’s role in the CCC? Were they at the table? Did they go with
Bryan on his rounds? What was GE's level of commitment?

Answer: GE was always there from day one, they had a team present consisting of a
team leader and experts. GE was not at the informal citizen meetings, but was present
at some of the more formal meetings between EPA and citizens.

Answer (Sobel). In preparing for this panel, | spoke with a GE employee who said he
feels that the CCC is a useful forum where local citizens can express their concerns,
some of which are resolved. He authorized me to relate those comments in this session.

Question. Did you invite someone from GE to be with us this afternoon?

Answer: This presentation wasn’t about GE, DOJ, and the others at the mediation table.
Rather it's about the process, and so GE and the others at the table were not specially
invited. GE was made aware of this presentation and its presenters.

Question: Was a human health risk assessment ever conducted?
Answer: Yes, there was a risk evaluation. It was pretty clear based on the results that
the clean up needed to happen. On the residential properties, GE agreed to go to a

lQuestioners were not asked to identify themselves; all panelists participated in answering the questions.
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default level of PCBs. We do have justification for all the cleanup levels in the agree-
ment. The Consent Decree outlines a process to come up with more risk assessment to
further inform the ongoing process.

Comment (Benno). Just spending time together for those years built a lot of trust—
working directly with EPA and GE. Pittsfield citizens organized symposiums on PCBs
but Pittsfield government didn’t attend, they didn’t care about health risks, only wanted
economic benefits.

Question: Was there a litigation going on this whole time? How did the citizens feel and
why were they excluded if they could have a representative from the CCC at the table.
Answer: While the governments each had claims regarding the contamination prior to
the mediation, the government litigation commenced at the same time as the filing of the
Consent Decree. Then, four groups filed to intervene in the suit to oppose the Decree
because they thought their voices weren’t being heard. The court heard all of their
arguments, in addition to GE’s and EPA’s perspectives, and went with the Consent
Decree. It should be noted that the four groups filing had different opinions and desires.

Question: With the benefit of hindsight, would you change anything about the CCC to
make it more effective?

Answer:We did not see any outward major problems, but as part of the regular facilita-
tion process, the facilitator checks with the CCC from time to time to make sure the
original CCC goals are still appropriate, still being met, etc., and makes the adjustments
the CCC agrees upon. We would have started the CCC sooner.

Answer (Bennao): Some members were frustrated because they had been meeting with
GE for years and then they got pushed back into a crowd of people in the CCC facilita-
tion when they really wanted to be a direct part of the mediation. Some felt “back
seated” in the mediation, with the CCC as messengers who would deliver limited infor-
mation and choices to the public, but with no real power. It was clear that their right to
have a standing in the mediation was violated. They were on an “information given as
needed” basis. To this day, lots of CCC members and public citizens feel they weren’t
involved directly enough in the mediation.

Question: About the confidentiality agreement with reference to documents, in Canada
they would have a splinter between groups going to the Freedom of Information Act
early. Why didn’t that happen here?

Answer: Maybe they felt involved enough not to have do that.

Question: What was the timeline of the listening session? Clarify what information was
shared with public during the session.

Answer: It occurred before the agreement in principle, in the middle of heavy negotia-
tions. We could have had that forum even within the confidentiality session, but it cer-
tainly wasn’t contemplated when the confidentiality agreement was written.

Benno's /ast message. Generally, there is a huge gap between the agencies and the
individuals. The regulations are there, but it's what you do with them and if they get
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enforced that matters. Because this became an issue EPA decided to actually deal with,
it was wonderful for the community, especially within the context of neighbors on the
Hudson. The decision of the EPA administrator to actually do something was great!

QOuTcoME

Trust is earned by action. The public can be trusted to participate in a confidential pro-
cess during negotiations. If this is done, it leads to wider public acceptance of the out-
come.
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PoLARIZATION AND CONFLICT OVER
WATER IN THE KLAMATH RIVER BASIN

WEDNESDAY, May 15, 2002—3:30-5:00 p.wm.

MODERATOR

Zell Steever, U.S. Bureau of Reclamation

PANEL ABSTRACT

In the spring of 2001, the U.S. Department of the Interior and the Bureau of Reclama-
tion announced that there would be no water releases for that year from the federal
Klamath Project, an irrigation project in Oregon and California, because of requirements
to provide water for endangered species and federal tribal trust obligations. The panel
will explore three separate yet linked efforts to make progress on the complex issues in
the Klamath Basin, including a state-led water adjudication/mediation process, a feder-
ally authorized working group, and court-supported mediation under the auspices of a
federal judge and a team of mediators. The panel will discuss issues of mediability,
political constraints and drivers, and the interactions among local, state, and federal
actors, among other issues and attempt to draw preliminary lessons from this ongoing
dispute and offer insights regarding the prospects for coordination.
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THE NATIONAL PoLicy DIALOGUE ON STATE
CONSERVATION AGREEMENTS. PROACTIVE
APPROACHES TO CONSERVATION OF SPECIES
AND EcoLocGicAL SYSTEMS

WEDNESDAY, May 15, 2002—3:30-5:00 p.wm.

MODERATORS

The University of Arizona

PANELISTS

Gary Taylor, International Association of Fish and Wildlife Agencies

PANEL ABSTRACT

Panelists will introduce the new State Conservation Agreement tool recently adopted by
the International Association of Fish and Wildlife Agencies. The tool resulted from col-
laborative discussions in eight workshops held across the country in which federal and
state agencies, scientists, conservation groups, private industry, tribes, and local gov-
ernments participated. Presenters will outline the challenges they experienced in meet-
ing their statutory responsibilities for conserving species, why there was a need to
develop a recognized, proactive approach that could complement the Endangered
Species Act, and:

* Encourage dedication of resources earlier in the detection of species decline;

* Facilitate development of cross-jurisdictional agreements;

* Enable work on ecological systems and suites of species; and

 Foster partnerships with private interests and NGOs, using voluntary, incentive-based
approaches.
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Participants will talk about what made the national policy dialogue successful and how
its political and ground-level implementation is progressing, and ask conference attend-
ees to think with them about additional opportunities for operationalizing the tool on the
ground.
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PANEL SUMMARY

MODERATOR INTRODUCTION

This panel of presenters includes key organizers of a national policy dialogue to develop
a new conservation tool, called State Conservation Agreements (SCASs). The dialogue
was sponsored by the International Association of Fish and Wildlife Agencies (IAFWA),
took place from November 2000 through July 2001, and involved over 225 stakeholders
representing state and federal agencies, conservation NGOs, industry, private landown-
ers, tribes, and scientists. The resulting proposal for a policy tool was adopted by
IAFWA in December 2001.

We want today to explain the need for such a dialogue, why federal agencies were
interested in participating in the dialogue, the process challenges to developing effective
collaboration and building consensus to support adoption of this new policy tool, and a
description of why this represents an important emerging approach to a more proactive
conservation of species and ecological systems that can complement what has been
achieved under the Endangered Species Act (ESA).

GARY TAYLOR—INTERNATIONAL AssocIATION OF FisH AND WILDLIFE AGENCIES

| appreciate the opportunity to be with you today to share some perspectives on the
genesis of this proactive fish and wildlife conservation tool, a journey which the state
fish and wildlife agencies actually started on almost a decade ago. | would like to pro-
vide you the context, including the political landscape, in which this originated and
evolved.

First, you should know that the association represents the 50 state fish and wildlife
agencies, that we’ve been around since 1902, and that our membership also includes
most of the federal natural resource and agriculture agencies, and the federal and
provincial fish and wildlife agencies of Canada and Mexico. As you are likely aware, the
states have broad statutory, and in some cases, constitutional authority for the conser-
vation of fish and resident wildlife within their borders. Where Congress has given the
U.S. Fish and Wildlife Service (USFWS) and the National Marine Fisheries Service
(NMFS) certain conservation responsibilities, for example for migratory birds, threat-
ened and endangered species, and anadromous fish, the states retain concurrent
jurisdiction with the federal agencies for those species. And while Congress has also
affirmed the State fish and wildlife agencies’ jurisdiction over fish and wildlife on most
federal public lands, cooperation is compelled by the fact that the federal agencies
manage the habitat. The bottom line is simply that the states need to continue to work
closely with our federal colleagues to advance fish and wildlife conservation objectives.

The state fish and wildlife agencies have for the last 10 years built the case for and

endeavored to secure consistent and assured funding for the so-called “nongame spe-
cies” so that we could address the life needs and habitat requirements of declining
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species in response to early warning signs of decline and thus preclude the need to list
species as threatened or endangered. I'm sure most of you are aware of our funding
initiative which became the basis, in part, for the Conservation and Reinvestment Act
(CARA) which has been considered in the last three Congresses.

Also about a decade ago, the state fish and wildlife agencies engaged in a comprehen-
sive effort—principally with the Western Governors Association and the Department of
the Interior—to identify a set of legislative recommendations for improving the ESA. The
last time the Act was reauthorized was 1988, and the States and Department of the
Interior felt we knew enough about what worked and what didn’t to advance some
centrist, practical, credible, and politically doable recommendations that would improve
species conservation, enhance landowner cooperation, and solve problems. After ex-
tensive deliberations, many of these recommendations became the basis for policies
adopted by the Secretaries of Interior and Commerce in 1995, and subsequently many
were incorporated into S1180, a bipartisan bill introduced by the leadership of the Sen-
ate Environment and Public Works Committee in 1997. A statutory construct for a ver-
sion of an SCA was included in this bill. Although S1180 was reported out of the Senate
Environment and Public Works Committee in 1998, the bill was never brought up on the
Senate floor because the reformists felt it didn’t go far enough to protect property rights.
No comprehensive ESA reauthorization bill since has been given serious Congressional
attention, and none likely will be for some time.

After failing to secure legislative reauthorization with our recommended improvements,
the state fish and wildlife agencies decided that they couldn’t wait for Congress to pro-
vide a “better way of doing business.” The resource loses, landowners lose, industry
loses, and society loses when we rely solely on the emergency room application of the
ESA to conserve fish and wildlife. While the Act does a credible job of what it was in-
tended to do, it was never intended to be the nation’s principal means of conserving fish
and wildlife. There has to be a better way, the state fish and wildlife agencies know what
that is, and they set out to realize that two years ago. Under the guidance of the
association’s Threatened and Endangered Species Committee, the directors tasked the
association to flesh out this idea of bringing parties to the table to address the needs of
declining species earlier, so that the species doesn’'t end up in the ESA’s emergency
room. Under the leadership of a state-federal interagency steering committee, the SCA
national dialogue was begun.

To help crystallize the need for preventative conservation through SCAs, let me share
with you a few observations from my almost 30-year career in this field of endeavor both
with a state fish and wildlife agency and representing the collective state fish and wildlife
agencies interests.

Society places a high value on fish and wildlife. Polls repeatedly substantiate this, as do
studies of how much Americans spend on fishing, hunting, and wildlife-associated
recreation. Americans see wildlife as reflective of the vastness and great bounty of our
country. They also are increasingly aware that the habitat that sustains fish and wildlife
is the same habitat that contributes to our own safe and healthy environment and quality
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of life. Our citizens, therefore, desire and support the presence of fish and wildlife as an
integral part of their natural heritage. A majority of citizens also consistently support the
protections of the ESA to prevent species from becoming extinct and would oppose
weakening this protection.

Our nation is second to no other in responding to crisis, as has been recently demon-
strated. What we sometimes do less than best is look far enough away from the imme-
diate to be proactive with our efforts, particularly in the arena of natural resources con-
servation. By the time society rallies around a species in decline, often the only remedy
is the ESA with its largely regulatory imposition of constraints on public and private
actions. But there is a better way to approach species conservation.

Fish and wildlife are amazingly resilient, given half a chance. Take our national symbol,
the bald eagle. Decimated by the indiscriminate use of organochlorine pesticides and
pushed out of its preferred shoreline and riparian nesting habitat by people competing
for those same spaces, by the early 1970s the bald eagle was well on its way to extirpa-
tion in the lower 48 states. However, with the ban on the use of certain organochlorine
pesticides and prudent and informed land-use decisions that reconciled landowners’
interest and needed conservation measures, the bald eagle will soon be delisted. How-
ever, we almost waited until too late.

Most private landowners are good stewards of their land and want to do the right thing.
Knowledge about what fish and wildlife needs, technical assistance to provide that, and
financial incentives are all welcome tools. Landowners also would like some predictabil-
ity about the fate and future of their use of their land. Assurances about their use of their
land are much easier to arrive at early on when a species first exhibits signs of decline
and while there is flexibility and latitude in integrating the conservation programs for fish
and wildlife into landowners’ management plans. While some assurances can be pro-
vided to landowners even if a species is listed, listing comes at a tremendous cost to
government, society, and individuals.

Federal public lands in this nation contribute to fish and wildlife conservation, but many
of them must also satisfy other national objectives. Our public land managers face
tremendous challenges in integrating all of their legal mandates with societies’ compet-
ing interests in use of those public lands. These managers, like private landowners,
would benefit from predictability about what is needed from them with respect to their
unit’s contribution to fish and wildlife conservation. While they have an affirmative re-
sponsibility to conserve a species once it is listed under the ESA, listing generally sig-
nificantly reduces their ability to satisfy their other mandates.

The courts are the appropriate venue to resolve uncertainties and ambiguities in the
interpretation and application of the ESA. However, the federal courts are de facto
administering a large part of the ESA including directing the expenditure of program
funds by USFWS and NMFS. Increasingly, professionally trained fish and wildlife man-
agers are constrained in applying their best science-informed management to fish and
wildlife conservation programs by court decisions, orders, and settlements. While there
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certainly is a role for the courts in the application of the ESA, fish and wildlife manage-
ment decisions need to be made by professionally trained fish and wildlife managers,
informed by the public’s interests.

We propose a better way of doing business—one that is proactive in addressing spe-
cies needs, participant inclusive, science-informed with respect to needs and delibera-
tions, flexible in its approach, comprehensive in its scale, and initiated by the state fish
and wildlife agencies, which are frontline managers of fish and wildlife within their bor-
ders. This is not a new idea—butwe have not been able to apply it all that successfully
because of lack of resources. We propose to continue to secure and dedicate the re-
sources to making this work because the alternative is simply unacceptable—and that is
adding more species to the endangered species list, which quite frankly, is an admission
of failure.

We want to demonstrate that these state-led conservation agreements can work—by
reacting early enough to warning signs of decline; involving all parties early on; using
flexibility in our decision making that is afforded to us by reacting long before the need
to list species as threatened or endangered; by arriving at shared common ground in
our decision making that is informed by the best available knowledge; by providing
incentives that exist already or creating new ones for interested landowners; and by
creating a track record of success that we can and will defend against challenges. We
will seek mutually beneficial solutions that respect the core values of all the parties
involved and are arrived at through collaborative, constructive dialogue.

Our goals with these conservation agreements are biological, social, and practical.
Preventative conservation just makes good economic sense, good biological sense, and
good common sense. It simply costs much less to preclude the need to list species by
addressing their needs early on than it does to recover species once they are listed.
The socioeconomic implications and costs of listing far exceed preventative conserva-
tion programs.

Our goal is to look far enough ahead, and be comprehensive enough in scale, that we
sustain species and habitats without the need to list. We’ve had modest success with
agreements of this type for some species tending toward listing but many other of these
type of agreements have been overturned in the courts because they essentially have
no record on which to judge the expected success of the effort. We want to react early
and comprehensively enough to keep species out of the pipeline to listing.

There is great interest in this way of doing business. So many people, from all elected
levels of government, to private landowners, to public land managers, to industry, to fish
and wildlife managers have reflected on “if there was only another way (than listing).”
The SCA provides another way. The state fish and wildlife agencies are committed to
making this way of doing business work. We simply cannot afford to wait any longer.
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Nancy GLomMaN—U.S. FisH AND WILDLIFE SERVICE

Three of the reasons why the U. S. Fish and Wildlife Service (USFWS) participated in
the SCA dialogue were:

1. Litigation and a time-consuming process have been diverting a lot of resources
from proactive conservation.

The service has been besieged by litigation over failure to meet deadlines for listing,
critical habitat, and by responding to petitions. Once we make decisions, litigants sue
over our decisions such as designation of critical habitat like the cactus ferruginous
pygmy owl in Arizona and section 7 consultations. As of May 13, there were 45 active
lawsuits covering 46 species. We are also complying with court orders for 24 lawsuits
and 330 species. We have had 19 Notices of Intent to sue in the last year. All this costs
money—money that could be spent on conservation. For FY 02, a majority of our $9
million in listing is going for litigation-related activities. We need to redirect our re-
sources.

The set of lawsuits that really pushed us into the SCA discussion were over a decision
by the National Marine Fisheries Service (NMFS) and the USFWS not to list a species
because of conservation agreements for such species as the Barton Springs sala-
mander and salmon in the Northwest. The ESA says that in making listing decisions the
services should use the best scientific data available after taking into account efforts
being made by state and foreign nations to protect the species. Although the judges
generally supported the concept of conservation agreements, they overturned our
decisions due to the conservation agreements’ reliance on measures that had not yet
been implemented and voluntary measures. The judges were looking for a track record—
a record of successful conservation. We realized that people were beginning conserva-
tion too late—after the species declined to the point where it was close to needing listing.
There isn’t enough time in these cases to build a track record and see results.

Since these decisions, the services have proposed a policy for the evaluation of conser-
vation efforts in making listing decisions, in which we would assess the likelihood that
the efforts would be both effective and implemented.

2. Reliance on the ESA for species conservation when the Act is designed as an
emergency room for species, rather than a law that enables conservation of all
species.

The ESA is being used to address land-use conflicts. It is actually an emergency room
for species—it is crisis-oriented, a last ditch effort for species in need of resuscitation,
and this kind of effort requires more money and yet is less likely to be effective than if
we began working earlier and proactively for conservation.
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Species and Conservation Tool Continuum
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Of the 1258 listed species, 983 are endangered and 275 are threatened. Seventy-eight
percent are in danger of becoming extinct (the definition of endangered). We think that
we wait too long to protect species. There are 21,000 species that have the potential to
be listed—that may be rushed to the emergency room if we wait too long. We need to
address species conservation early before they need the emergency room services of
the ESA.

A related issue is what happens once a species is listed: We have to designate critical
habitat, prepare a recovery plan, do section 7 consultation on federal actions and HCPs
on nonfederal land. It throws conservation into a legalistic and process-oriented system.
There are more conflicts, and conservation becomes prescriptive. It involves a lot of
process and a lot of money spent on process, rather than on-the-ground conservation
efforts.

3. We need to involve the private sector in species conservation.

Regulatory agencies realize that we cannot conserve species on federal land alone.
Eighty percent of listed species have 50% of their habitat on private lands. To conserve
species we need to engage private landowners. However, private landowners are con-
cerned that if an endangered species is found on their land, they will not be able to
manage or sell their land. They are fearful of the regulatory hammer and that they will
be “punished” for doing a good deed—conservation. This drives them to what is called
the “shoot, shovel and shut up” syndrome. Instead, we should be working with landown-
ers and rewarding them for their conservation efforts. We need to provide a mechanism
for them to get more involved, and involved at the right stage.

SCAs represent a new way of business—a prescription for what ails our conservation
system at present.

Nancy GREEN—USDA FoRrEsT SERrvICE

| was the lead representative from the Forest Service to the SCA effort. Peggy Olwell
was the lead for the Bureau of Land Management (BLM). | am speaking on behalf of
both of us on what prompted these two agencies to engage in the SCA effort. And | will
also talk about how this fits into the agencies’ work.

The Forest Service and the BLM are housed in different departments, and they have
very different origins. But they have some major commonalities: both are multiple use
agencies and face the inherent tension and increasing conflicts over realizing their
multiple-use mandate. The Forest Service has historically managed for timber and
livestock grazing. BLM has allowed livestock production and mining. The public is shift-
ing in what they want to see as multiple use out of these lands. There’s increasing
tension between recreation, naturalness, and still water, and the historic uses of these
lands. The challenge is how to manage. This is public land, and the public has a say
and managers are accountable to the public. Although both agencies put a premium of
engaging people at the local/state level, anyone across the country can register opinion.
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Between the two, these agencies manage 20% of the nation’s surface area. The Forest
Service manages 191 million acres; BLM manages 264 million acres. BLM also man-
ages 700 million subsurface acres. This land base encompasses thousands of miles of
streams, tributaries, and lakes. Most of the lands are located in the West.

Lands vary in ecosystem and status (condition). They provide habitat for thousands of
species of plants and animals, varying in status. BLM has 1500 sensitive species, 59
proposed for listing, 306 T & E species. The Forest Service lands have over 400 T & E
species.

The key laws that determine management of the resources on federal lands are:

» Forest Service: National Forest Management Act

* BLM: Federal Land Policy and Management Act

» For both agencies: Multiple Use Sustained Yield Act; the Endangered Species Act;
and the Clean Water Act.

There are two levels of planning done by the agencies.

Broad scale plans are different for each agency. Forest Plans are based on administra-
tive boundaries. A key approach is to develop the equivalent of zoning ordinances
regarding different multiple uses. This is done through standards and guidelines for
management, with monitoring and evaluation processes attached. Plans can be up-
dated through amendment as needed.

The Forest Service also a legal requirement to revise plans every 10-15 years. Most
have not been met, resulting in lawsuits to get the Forest Service in compliance. Forty
to fifty plans are in the process of revision.

With site-specific project planning, as more species have to be listed (ESA),

1. more biologists shift to section 7 consultations.

2. resources have to be shifted.

3. agencies are put into more a more reactive mode than being proactive with conser-
vation.

Planning processes operate under NEPA, which required public involvement, the devel-
opment of alternatives, and identification of their respective potential outcomes and
effects.

The Forest Service also has a “diversity” requirement that says it must provide for the
diversity of plant and animal communities. BLM has no similar legal requirement. Tied to
the diversity requirement is a “viability” requirement. It is a unique, possibly stronger
legal requirement than the ESA and is focused on habitat. Adopted in 1982, it requires
that habitat must be well distributed so that reproductive individuals can interact with
others in the planning area.

A better idea? Put more effort into planning and management that results in avoiding the
need to list additional T & E species. Being more proactive rather than reactive is crucial
for species conservation to be effective.
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We need to collaborate across jurisdictions, need to be thinking about more appropriate
ecological scales, share our time, money, and talent. We need to maintain more options
for multiple uses of Forest Service and BLM lands. That will make it more likely that
efforts will “add up” to the desired conservation outcome.

Collaboration is key, and we think that SCAs will provide the process that will lead to this
goal.

MeTTE BROGDEN—PROGRAM MANAGER, ENVIRONMENTAL AND PuBLic PoLicy
ConFLicT ResoLuTioN ProGrAM, UpALL CENTER FOR STUDIES IN PusLic PoLicy,
THE UNIVERSITY OF ARIZONA

My job on the panel is to talk about the SCA dialogue as an “ECR case” and talk about
how the facilitation worked to achieve a successful collaboration and building of consen-
sus.

The SCA policy dialogue was a process that Liz Taylor and | were invited into as facilita-
tors after a lot of discussions had occurred at the International Association of Fish and
Wildlife Agencies (IAFWA), particularly within the committee on T & E species. That
committee talked about the possibility of such a process for about two and a half years
before a planning subcommittee contacted us to facilitate two national and six regional
meetings.

NATIONAL MEETINGS: PROCESS AND RESULTS

At the first national meeting in Shepherdstown, West Virginia, the SCA planning commit-
tee had developed the agenda for the national meetings and arranged for the speakers.
We listened to a review of the proposed PECE policy (see Nancy Gloman’s presenta-
tion) and existing species conservation tools developed by USFWS and NMFS, such as
candidate conservation agreements (CCAs), candidate conservation agreements with
assurances (CCAAs), Safe Harbor Agreements, and Habitat Conservation Plans. We
also heard three case studies of conservation agreements completed in the late 1990s
that were developed for species headed for listing. The cases were provided in order to
set up a discussion about what had been learned so far by those trying to do these
kinds of efforts as well as how proactive approaches might be improved in the future.

An attorney from the Department of the Interior’s Solicitor’s Office reviewed case law to
date on conservation agreements. Litigation has occurred in some instances when the
USFWS or NMFS has declined to list a species because of existing conservation efforts
by states or other entities. The ESA contains a provision allowing the services to take
these efforts into consideration when making listing decisions. The speaker noted that in
general, judges had good opinions of agreements as long as efforts were underway and
there was good evidence that implementation was assured. Where decisions by the
service were overturned, it was because the conservation agreement and effort was
made too late—that is, when the species was at the point of needing to be listed. In

157



such cases, there was neither time to institute corrective measures nor obtain any
results.

After this presentation, we were asked to facilitate a discussion of barriers to success,
lessons learned, how to construct a tool that everyone would agree to, what would
constitute success for the tool, and what incentives would people have to participate in
an SCA. These breakout sessions were to be conducted for the last hour and a half of
the day and into the next morning, but by the end of the first day Liz and | had each
reached the conclusion that participants were not going to get where they needed to go
with the plan as it was.

So we did a quick reconnoiter that evening. Many participants had been speaking to us
privately on breaks and at meals about issues that concerned them. We ended up doing
the kind of conflict assessment that mediators undertake, looking at three kinds of
issues that are often present in a conflict: What we realized was:

1. Substantively, the group was concerned about the enormous number of declining
species coming down the pipe, when the services were already grid locked with
listings and lawsuits and much of their funding was devoted to these tasks rather
than conservation projects. In addition, once listed, management flexibility becomes
very circumscribed and fairly top-down, which frustrates private stakeholders as well
as state agencies.

2. Procedurally, states were frustrated with capturing enough funding to work on spe-
cies they could see were declining but not yet to the point of needing to be listed.
And once species were into the listing chute, state agencies ended up focusing on
enforcement and implementation of on-the-ground measures, but were not involved
in the decision making about what to do about the decline because the arena for
decisions largely moves to the federal level.

3. Relationally, 30 people attended each national meeting from state and federal agen-
cies. They were very experienced with policy development and implementation and it
was clear that there were turf issues between agencies that surfaced once species
were in the listing chute. They were having some difficulty partnering effectively so
that species could be conserved.

From this quick conflict assessment, we realized that the facilitation Issues were rather
different than what we understood from the planning committee, and we needed to

» surface relationship issues so that state-federal partnerships could work more effec-
tively, and

» get a common definition of what people needed state conservation agreements to be
and to accomplish from each agency perspective.

It had been clear from the first day’s work that participants were using different defini-
tions of SCAs. These were:

* A proactive tool that would be used prior to listing in order to take a more proactive
approach, and

158



» An umbrella tool in which states would develop conservation agreements using exist-
ing tools (CCA, CCAA, HCP, Safe Harbor) and then use certificates of inclusion to add
landowners. The umbrella approach would streamline the process for getting agree-
ments in place and underway.

On Day 2 Liz and | went into the meeting and told the participants that we had listened
very carefully to what everyone had told us and to their discussions during sessions
yesterday, and here’s what we thought:

» Everyone present really wants to see species persist into the future,

* In fact, everyone is passionate about it, and

» Everyone wants to bring their talents, education, experience, and creativity fully to
bear on solving issues around species decline.

We suggested that they would not be able to move forward on the issues if they framed
the problem as a states’ rights issue. Instead, they needed to see how to improve their
ability to partner between agencies so that together, their efforts would be effective.

So, we asked them to tell each other what they needed from each other and what they
needed from an SCA tool.

* Representatives of state agencies wanted an arena for leadership that was commen-
surate with their skills and respected their statutory authorities, and funding to support
proactive efforts.

» Representatives of regulatory agencies needed accountability as to what would be
done for species, so that they could be assured that deciding not to list on the basis of
a conservation agreement would be a good, defensible decision. They also wanted
sharing of information and assistance with bringing in partners that had been reluctant
to deal with a regulatory agency.

» Federal land management agency representatives wanted to retain management
flexibility so they could meet their multiple use mandates. And they reminded everyone
that federal lands cannot be the last refugia for species—they don’t have the acreage
or connectivity that some species require. So they needed mechanisms for partner-
ships that enabled them to work more regionally with their lands being seen in a larger
context of management.

Since we didn’t have time to elaborate both definitions of a potential SCA tool by the
end of the meeting, we asked the group to focus on elaborating the SCA tool as a pro-
active tool because we assessed that the proactive tool would address more of the
issues that people had raised in their discussions and in their interviews with us. They
could elaborate the umbrella concept at the subsequent national meeting. (As it turned
out, the umbrella concept was never taken up again because participants ended up
satisfied with the focus on a proactive tool.)

Using a single-text format, participants drafted a pr-active tool to take into the regional
meetings.
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REecioNnAL MEETINGS: PROCESS AND RESULTS

The regional workshops involved over 200 people who, as a group, were experienced
with policy, on-the-ground implementation, and conservation activism. The facilitation
problem for the regional workshops was:

How you get buy-in and foster ownership of an existing proposal
from stakeholders on the ground?

So we designed the meeting around that facilitation problem.

Meeting design: Regional meeting participants did not know each other and needed
introductions to gain voice legitimacy. We collected stories (round robin) from each
person on best/worst experiences with conservation, or, they could answer the question,
“What will happen in 20 years if nothing changes with species conservation?” In addition
to helping each participant to achieve voice legitimacy, the introductions evoked the link
between personal experiences and the conservation initiative that the SCA dialogue
was trying to develop so as to “prime the pump” for subsequent conversations during
the meeting.

From there, speakers gave streamlined reviews of: the PECE policy, the continuum that
was constructed following the national meetings to assist people to understand the
complicated conservation picture, and one case study.

Then we asked participants to list the necessary elements of a proactive approach to
species conservation. We saw the importance of this step as that it elicited their ideas
beforethey received the tool drafted at the national meeting. We incorporated their
ideas in red into flip charts that listed the elements of the draft tool from the national
meeting while they were at lunch. Where their ideas paralleled what already existed, we
could point that out, and where they were adding or elaborating based on their regional
experiences, these became proposed additions to the text. After lunch, we then went
through the text as modified with their ideas, and clarified and refined the entire set of
ideas. They were told that their work would be collated with the results from other re-
gional meetings into a final proposal that would go back to IAFWA for adoption and
implementation. The SCA steering committee would draft the final tool. The process as
designed created buy-in because they could see how their ideas matched and extended
the work of the national meetings as well as how their work would be incorporated with
other regions. Each regional meeting started with the draft from the national meetings;
this enabled us to see where regions overlapped and what flexibility the tool would need
to maintain in order to accommodate regional differences.

Next we asked them to test their abstract ideas using three local scenarios: two declin-

ing species and one declining ecological community. This step was designed to accom-
plish two things:
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» A ground truthing of the abstract ideas contained in the draft tool. For example, during
the single-text development of the SCA proposal, industry representatives had told us
that there would need to be a point where they were “done” with their conservation
activities. As the groups worked on local scenarios, however, they discovered in many
cases that they could not see an exit strategy. This problem was reported back to the
SCA project committee, which worked through how this would need to be handled so
that conservation would be assured and'stakeholders would be able to have a sense
of successful achievement but move on to other projects.

* We hoped that it would encourage participants to imagine themselves using the tool in
their local areas, and thus encourage actual implementation of the dialogue results. In
fact, one state has reported to me that three projects are now on the ground a year
after its regional workshop, despite the fact that no additional funding for these
projects has been secured.

There is more to this story, and indeed it is still being written as efforts continue to
achieve funding for states to be able to develop and implement proactive conservation
projects for nonlisted species. | think that the reason these workshops were well re-
ceived and generated significant enthusiasm for proactive work is that there was such a
strong SCA “executive committee” of state and federal agency representatives who
could shepherd the process and work on creating buy-in up and down their agency
chains during the process. And, the committee gave us permission to really help them.
It's a facilitator-sponsor relationship that | would strongly recommend.

CHRIS SMITH—MoNTANA DEPARTMENT OF FisH, WILDLIFE AND PARKS

The SCA is

1. a proactive tool, based on partnerships.

2. a prescription for species and habitat management.

3. aninclusive process for mutual benefit of species, ecological, and human communi-
ties.

I’'m going to talk about the process to product to conservation outcome.
WHERE DO SCAS FALL IN THE SPECTRUM OF SPECIES ABUNDANCE/ENDANGERMENT?

Traditional state Wildlife Conservation Plans for game species have a solid political
backing and funding. On the other end, the ESA provides tools for responding to spe-
cies emergencies. The gap was in those species not covered by the ESA or by game
species management—those species at risk, in peril, but not yet to the point of needing
to be listed. The SCA tool is designed to fill that gap and prevent the need to list.

Key advantages to using SCAs:

* They are voluntary and incentive-based rather than regulatory

» They derive their power from participants’ willingness to do the right thing.
» They have the flexibility to deal with a broad range of issues.
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To be successful an SCA process needs eight things:
« Effective leadership

» Engagement of essential partners

» Agreement on process and structure

» Foundation of information and funding

* Collaboration and commitment

« Effective linkage to other efforts

» Contingency planning

* Time!

To be complete an SCA product must include:
» Statement of the problem and needs

* Realistic goals and quantifiable objectives

* A prescription for adaptive management

* Clearly defined expectations and commitment

* A defined role for the public

» Methods to resolve conflicts and enforce commitments
* A way to join or exit the agreement

* Defined linkage of other plans of decisions

* Realistic description of assurances

» Criteria for gauging success and failure

To produce an outcome an SCA must be implemented and must be effective. These are
the two evaluative criteria: ability to enforce in critical to implementation and adaptive
management critical to effectiveness.

Two CasE STUDIES

Westslope cutthroat trout in Montana

We did a Memorandum of Understanding and Conservation Agreement. It was a work-
ing group with federal and state agencies, conservation groups, land-use groups, land-
owners. A year-and-a-half process with four objectives.

Genetics were monitored, populations across the state were identified, and technical
assistance was offered to landowners. They worked with forest service for specific
outcomes in different regions.

Sage Grouse

This species has a huge range across entire western states. The challenge is how to
develop a process that will involve all parties across affected states. Efforts are under-
way at both state level and range wide. The SCA may provide a way to accomplish this
work.
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CONCLUSIONS

* No single organization or approach can ensure our natural resources will continue to
provide the quality of life that we enjoy today.

» Success in conserving and recovering species depends on partnerships and everyone
IS a potential partner.

» Both regulatory and nonregulatory tools are important.

More details are available in the SCA Summary Digest.
Notes: Copies of a summary report of the national policy dialogue sponsored by the

International Association of Fish and Wildlife Agencies, prepared by Mette Brogden, was
made available to participants.
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STATE CONSERVATION
S sdima e

A New Tool for Collaboration

Chris Smith, Chief of Staff
Montana Fish, Wildlife & Parks
Helena, MT

Montana Fish,
Wildlife R Parls

What is_SCA?

A proactive tool, based on partnerships.

* A prescription for species and habitat
management.

 An inclusive process for mutual benefit.
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SCAs_are: |

A Proces
A Product

An*Outcome:
Conservation

Species and Conservation Tool Continuum

(44259 Totel Spevies Ronked)

Species’
Status (15,224)
At k
Of Concern, 5,600/ (258) (59) (274) 571)
Abundont Declining Tinperiled Candidate Proposed Threatened Erdangered
Conservation

Tools

Hubitat Conservation Plow

State Conservation Agrecment Sufe Havbor Agrecinent

EEEEEEEEEE:
Traditional Fish and
Wildlife Plans

Recovery Plar
Tmplementation
Agrecient

T
Condidate Conservation Agreement

il
Condidate Conservation Agieericnt

with Assuiunees
NHP aid FWS)

(Sourees: ARIT]
Sunnairy 29, 2601
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What Sets SCAs Apart from ESA
Tools?

» Voluntary and incentive-based vs.
regulatory.

« Derive their power from participants
willingness to do the “right thing.”

» Flexibility to deal with a broad range of
issues.

Why Participate in SCAs?

Stake holders State & Federal Stakeholders with
with no inherent Agencies no faith in
interest in voluntary efforts.
conservation.

Threat of ESA is It’s our job. Insufficient

real and resources or
consequences are grounds for ESA
unacceptable. listing.
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Process:

To be successful an SCA process needs:

A, s e L e e

Effective leadership.

Engagement of essential partners.
Agreement on process and structure.
Foundation of information and funding.
Collaboration and commitment.
Effective linkage to other efforts.
Contingency planning.

Time!

_Pr_od_uct:

To be complete an SCA product must include:

1

2.
3
4

o

Statement of “the problem” and “needs.”
Realistic goals and quantifiable objectives.
A prescription for adaptive management.

Clearly defined expectation and
commitments.

Defined role for “the public.”
and...
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Product contlnued)

6.

Z o

Methods to resolve conflicts and enforce
commitments.

A way to join, or exit, the agreement.
Defined linkage to other plans or decisions.
Realistic description of assurances.

O Criteria for gauging success/failure.

To Produce an Outcome an SCA:

* Must be implemented.

* Must be effective.
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SCAs in the Real World

MEMORANDUM OF
UNDERSTANDING

AND

CONSERVATION AGREEMENT

FOR

WESTSLOPE CUTTHROAT TROUT
(Oncorhynchus clarki lewisi)

IN

MONTANA

MONTANA DEPARTMENT OF FISH, WILDLIFE AND PARKS
1420 East Sixth Avenue
Helena, Montana 59620

MAY 1999
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Westslope Cutthroat Trout Conservation

Agreement Steering Committee
-developed the conservation agreement with FWP-

- State Agencies (FWP, DNRC).

Federal Agencies (USFWS, BLM, USFS).

Conservation Groups (TU, MWF, American
Wildlands).

Land User Groups [Farm Bureau, Stock
Growers, IFIA(timber)], Society of American
Foresters.

Land Owners - private ranchers.

Objectlves

. Protect aII genetlcally pure populatlons
(no net loss).

« Manage as pure all populations that are
>90% pure until their “fate” is
determined through sub-basin planning
to be done for each major watershed.

« Establish or maintain at least 10
populations that comprise at least 50
connected stream miles.
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Objective 4:

* Provide technical information, administrative
assistance, and financial resources to
assure compliance

Genetics:

- Approximately $120,000/year (3,000
samples) currently being spent on
cutthroat genetics to determine
hybridization.

« U.S. Forest Service also funding genetic
analysis - may incorporate their funding
through FWP contract - would enable
regional prioritization.
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Pure Popula’uons

. 530 known pure populatlons that
occupy 2,630 stream miles.

+ 819 stream miles occupied by 90-99.9%
pure pop.

» 8,452 occupied stream miles for which
the genetic purity is unknown.

» Total = 11,901 occupied stream miles.

Techmcal ASS|stance =

“To ensure vquntary cooperatlon of
landowners, CCAAS/HCPS will be completed
with landowners if requested, as part of the
planning process associated with expansion
of existing populations.”

« The USFWS and FWP will jointly share
responsibility for preparation of such
agreements.

* One in progress...
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CANDIDATE CONSERVATION AGREEMENT

BETWEEN
SIEBEN LIVESTOCK COMPANY

MONTANA DEPARTMENT OF FISH, WILDLIFE &
PARKS

AND

U.S. FISH AND WILDLIFE SERVICE

FOR

WESTSLOPE CUTTHROAT TROUT
IN THE HOUND CREEK DRAINAGE
(Hound Creek Reservoir and upstream tributaries) and
that portion of COTTONWOOD CREEK on the
SIEBEN LIVESTOCK COMPANY RANCH

ACTIVITES COVERED IN AGREEMENT

GRAZING UTILITIES

FARMING AGRICHEMICALS

FISHING TIMBER

WATER RESOURCES GRAVEL AND ROCK REMOVAL
STRUCTURES OIL AND GAS DEVELOPMENT

Ongomg Efforts

Westslope
Cutthroat Trout

and the
Helena National Forest
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Elkhorn s Plan

. 10 year plan to increase WCT from 6
populations occupying 7.6 stream miles
to 12 populations occupying 69 miles of
stream.

» Cooperative FWP-USFS biologist has
been hired to spearhead this effort.

Blg Hole:

. Intenswe survey efforts underway 238 miles of

stream examined (out of 1995 total; 300+ had already been done); 10
new populations; 745 genetic samples (612 being processed).

« Survey every 2 miles in smaller drainages (<15’

wetted width), every 10 miles in larger ones (>15
wetted width).

« Data will be used to write big hole sub-basin
plan and manage populations.

« Cooperative FWP-USFS biologist
spearheading effort, BLM providing additional
funding.
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Judlth Rlver

. Intenswe survey and mventory conducted
in 2000.

« Cooperative FWP-USFS biologist being
hired - will start in June.

* Focus will be on securing and enhancing
existing populations, and developing sub-
basin plan.

Petitioned for Federal
Llstlng |n 1 997

“Not Status Review for
Found g Westslope Cutthroat Trout
in the United States

Warranted” in May
2000.

United States Department of the Interior
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Wests_lope Cu_tth_roat Tro_ut |

- Status review recognized “more than
700 ongoing actions directed towards

protection and restoration of WCT and
their habitats.”

“THE SERVICE STRONGLY RECOMMENDS THAT STATE
GAME AND FISH AGENCIES, FEDERAL LAND
MANAGEMENT AGENCIES...AND OTHER CONCERNED
ENTITIES CONTINUE TO WORK COOPERATIVELY TO
DEVELOP AND IMPLEMENT PROGRAMS TO PROTECT
AND RESTORE STOCKS OF WESTSLOPE CUTTHROAT
TROUT....”

“THE SERVICE IS ENCOURAGED BY ONGOING LOCAL

PROGRAMS, MOST NOTABLY IN MONTANA,
70 PROTECT AND RESTORE WCT WITHIN ITS
HISTORIC RANGE.”

USFWS STATUS REIVEW - 1999
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Summary

“No smgle orgamzatlon or approach can ensure
that our natural resources will continue to
provide the quality of life that we enjoy today.

* Success in conserving and recovering species
depends on partnerships, and everyone is a
potential partner.

- Both regulatory and nonregulatory tools must
be applied to achieve success.

« Habitat conservation is key to success.

- State Conservation Agreements could be an
important addition to the Conservation Tool Kit.

Sage Grouse

SAGE GROUSE RANGE - 2000

I nstomc pance R CURRENT RANGE
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Threats to Sage Grouse/
Sage Dependent Species

« Cultivation

* Sprawl

Essential Partners for Sage
(Grouse

- State/Federal Wildlife Agencies

» State/Federal Agriculture Agencies
« Landowners and producers

* Land developers

 NGOs:

1. Environmental
2. Agriculture
3. Property Rights

« Others...
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| St_ate_ Level Efforts

« Working group.

* On-the-ground meeting
and workshops.

» Technical team writing;
inclusive review and
comment.

 Linkage to range-wide efforts.

Range-Wide Efforts
- 11 state MOU with guidelines.

» Technical team and coordination.

 Qutreach to partners.

179




Sfafe

Conservaﬁon

Ag reements

CREATING EFFECTIVE PARTNERSHIPS
FOR PROACTIVE CONSERVATION

P
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UsING GEOGRAPHIC INFORMATION SYSTEMS
(GIS) AND DEcisioN-SuPPORT TooLS TO
FAcCILITATE PuBLIC PARTICIPATION AND
CoNFLICT RESOLUTION IN ENVIRONMENTAL
DecisioN MAKING

WEDNESDAY, May 15, 2002—3:30-5:00 p.m.

MODERATOR

PANEL ABSTRACT

Presentations will focus on the design, applicability, and value of using information
technologies to aid public understanding of complex environmental issues and to facili-
tate broader involvement in scenario building and decision making.

<:J Previous Table of Next
Session Contents Session



SEssIoN 1V: RouNDTABLE DiscussiONS

THURSDAY, May 16, 2002
8:00 —10:00 am
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BirDs, FisH, LANDOWNERS, AND PoLITICS:
NEGOTIATING HABITAT CONSERVATION PLANS
UNDER THE ENDANGERED SPECIES ACT

THURsDAY, May 16, 2002—8:00 —10:00 am

MoDERATOR

PARTICIPANTS

Janet Bair, U.S. Fish and Wildlife Service, Nevada Fish and Wildlife Office

Leo Lentsch, Jones and Stokes

RouNDTABLE ABSTRACT

After a brief look at the history of habitat conservation plans since they were first autho-
rized in 1982, panelists will address three tricky issues the parties typically grapple with
as negotiations proceed.

» Debates over scientific data often surface early in the process. What information is
needed? What studies should be conducted? What assumptions should be built into
the models? How do you decide when there is enough information on which to base
decisions? How will the parties deal with the remaining uncertainties?

» Debates can escalate and disagreements among the parties, based on differing man-
dates and interests, can harden, threatening to deadlock the negotiations. How do you
keep the parties talking and looking for mutually satisfactory solutions?

* Reaching agreement on an adaptive management structure for the Habitat Conserva-
tion Plan implementation agreement can pose real challenges. How will results be
monitored and who will interpret the monitoring data? How will new information be fed
into the process? Who will make decisions about its relevance and what it means for
adaptive management?
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Birds, Fish, Landowners, and
Politics

Negotiating Habitat Conservation Plans
under the Endangered Species Act

Panel

Moderator:
 Alice Shorett, Triangle Associates, Inc.

Panelists:

= Leo D. Lentsch, Jones and Stokes
Associates, Bellevue, WA

= Bob Jones, Florida Conflict Resolution
Consortium

= Janet Bair, US Fish and Wildlife Service,
Reno, NV
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Objectives

= I[dentify key obstacles that
negotiators for federal agencies,
public and private-sector entities,
and nongovernmental organizations
face in negotiating habitat
conservation plans

= Share strategies to overcome them

= Discuss “lessons learned” for the
future

Today’s Agenda

Habitat Conservation Plans (HCPs)
What are they?

Literature/Theory
Negotiation obstacles in scientific cases
Creating options & breakthroughs

Three Tough Negotiating Issues

Habitat Conservation Plan Negotiating
Obstacles (Leo Lentsch)

Case Studies in Urban and Rural Settings
(Janet Bair)

Case Experiences in Florida (Bob Jones)

What have we learned about overcoming
negotiating obstacles
Discussion
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HCPs: Incidental Take Permits

= Private landowners, corporations, state or local
governments, or other nonfederal landowners who
wish to conduct activities on their land that might
incidentally harm (or “take”) a species listed as
endangered or threatened must first obtain an
incidental take permit from the USFWS and/or NMFS

To obtain a permit, the applicant must develop an
HCP designed to offset any harmful effects the
proposed activity might have on the species

HCPs: Background

HCP program, under section 10(a)(1)(B) of the
Endangered Species Act has grown

= First 10 years of program, 14
HCPs approved (1983 — 1992)

= Second 10 years of program,
379 HCPs approved, and

hundreds under development
(1992 — 2002)
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HCPs: History

HCP process patterned after
San Bruno Mountain HCP

= |nnovative land use
planning in California’s San
Francisco by area

= Began in mid-1970s and
resulted in first incidental
take permit in 1983

HCPs: Concept

Resolve conflicts between
development activities and
endangered species protection
through negotiation rather than
continued litigation
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ESA—Section 10
Exemptions

Habitat Conservation Plans, World Heritage Sites,
Wetlands of International Importance (Ramsar Sites)
and Heritage Areas & Corvidors

I Habitat Conservation Plans
[ @ Heritage Asea or Corridor [ﬁ;mm&

(9 Wetlands of International Importance

@ World Herirage Sies (UNESCO}

General HCP Process

THREAD

HCP
PREPARATION

EIs
PREPARATION

TIME PERIOD
1

TIME PERIOD
2

TIME PERIOD
3

TIME PERIOD
4

TIME PERIOD
5

TIVE PERIOD
6

TIME PERIOD
7

Define species
goals in cooperation
with TAGs

Finalize species.

Draft Goals and
Objectives chapter

Final draft Goals
and Objectives
chapter

Draft mitigation
options in
cooperation with
TAGs

Draft mitigation

Final draft mitigation

Tdentify working list
of covered activities

Finalize working list
of covered activities

Perform impacts
analysis in
cooperation with
TAGs

Draft impacts
chapter

Final draft impacts

Draft funding plan

Finalize funding plan]

Collate
environmental data.

Identify data gaps
and define baseline
moritoring protocols:

Finalize baseline
monitoring plan and

implementation

Tdentify related laws
and regulations

Draft chapters 1 and
2 (covered area,
activities, species;
regulations)

Finalize chapters 1

TIME PERIOD
8

TIME PERIOD
9

Draft monitoring and
adaptive
management plan

Finalize monitoring
and adaptive
management plan

administrative HCP

Prepare agency

HCP draft; submit to

Services

Prepare and release]
public HCP draft

Draft costing
analysis

Finalize costing
chapter

Discuss purpose
and need,

Draft EIS purpose
and need chapter

Finalize purpose
and need chapter

Develop alternatives,

including alternative

to take and higher mitigation alternative.

Draftimpacts-of-
alternatives chapter

Finalize impacts-of-
alternatives chapter

Prepare internal
draft EIS

Prepare and release|
public draft EIS

Draft affected

Finalize affected

pt
in cooperation with
TAGS

chapter|

Draft Federal
Register Notice of

Publish Federal
Register Noice of

Define scenarios
participation and commitment in the
planning process

STAKEHOLDER

ity and
responsibilities for mitigation

Prepare
inistrative draft

T Prepare agency

Prepare public draft

implementation
agreement

agreement

agreement

Identify and pursue sources of planning and implementation funding

Identify stakeholder roles and
ibilt funding

Finalize funding planl

PUBLIC
INVOLVEMENT

Workshop: baseline
monitoring, goals
and objectives

Workshop: Impacts |

Workshop:
Mitigation

Draft EIS comments|

Educational activities (ongoing).
Media i
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Elements of an HCP

Goals and objectives for species
Geographic coverage
Species covered
Activities covered
Permit duration
Impacts on species (level of take)
Conservation measures taken by applicant
to mitigate impacts
Expected outcome with conservation measures

Elements of an HCP

Funding mechanisms for the conservation measures
Monitoring plan
Adaptive management plan

Assurances requested (Mo Surprises rule and other
assurances)

Permit amendment process

Changed circumstances and remedial measures
Additional measures required by USFWS or NMFS
Alternatives to take
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Literature / Theory

= Negotiating obstacles in scientific

cases

= Creating options and breakthroughs

HCPs: Uncertainty

Uncertainty

“Knowledge gained through the
scientific method is the
accumulation of bits and pieces
of reality, voluminous but
incomplete, and mediated by
the collector. Competing
visions of scientifically-derived
truth can, and often do, coexist.

Connie Ozawa
Recasting Science

”

3 kinds of uncertainties:

* Measurements or observations
insufficient to ground
explanation

» Measurements conflict
» Competing or fragmentary
theoretical frameworks

Scott McCreary
Resolving Science-Intensive
Public Policy Disputes
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. Adaptive Management

Greater level
of uncertainty
about
significant
outcomes

Greater
amount of
future
research

Adaptive Management: parties jointly design a decision
tree with checkpoints (time, monitoring results) and
thresholds for decisions if information shows certain results

HCPs: Differing Mandates and
Interests

= Be explicit about mandates and
interests of each party at table

— Written statements of mandates and
interests

= Commit to spirit of meeting mutual
mandates
— “Tests” an agreement must meet

= Provide checkpoints for reviewing
mandates
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Three Tough Negotiating
Issues

1. Debates over scientific information
«  What and how much information is needed?
Models and assumptions? How to deal with
uncertainties?
2. Recognizing differing mandates and
interests
« How to keep parties working to mutual
solutions?
3. Reaching agreement on adaptive
management structures

o How will results be monitored? New information?
Who make decisions?

Current Protection

1,244 U.S. species
listed

508 animals
736 plants

U.S and foreign
species

Mammals, birds,
reptiles, amphibians,
fishes, snails, clams,
mussels, crustaceans,
insects, arachnids,
and plants
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Negotiating Habitat
Conservation Plans in Urban
and Rural Environments —
the Role of the
Fish and Wildlife Service

Janet J. Bair
U.S. Fish and Wildlife Service
Nevada Fish and Wildlife Office
Reno, Nevada

Role of the Fish and Wildlife
Service

« Statutory and Policy Guidance
— Endangered Species Act (section
10(a)(2)(B))
— Code of Federal Regulations
— HCP Handbook

— Five-Point Policy
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Role of the Fish and Wildlife
Service

 Facilitating development of conservation
program:
— Covered species
— Minimization, mitigation, monitoring

— Ensuring no jeopardy or preclusion of
species survival and recovery

Technical Steering Committees

Applicants

Technical specialists

Local interest groups

Fish and Wildlife Service

Other federal agencies

State resource agencies

Local governments and boards
Nongovernmental organizations
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Clark County, Nevada

Population: 1.3 million
Total Area: 5 million acres
Private Lands: 12.5 %

Incidental Take Requested: 145,000
acres

Types of Activities: Urban development
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Lincoln County, Nevada

Population: 4,200

Total Area: 6.8 million acres

Private Lands: 2 %

Incidental Take Requested: 40,000 acres

Types of Activities: Limited urban
development, ranching/agriculture
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Negotiation Issues in HCPs

» Acceptable levels of take/permit duration

» Technical Elements and Funding of the
Conservation Program

» Adaptive Management Program and the
Role of Science
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Negotiation Issues in HCPs

Acceptance of federal law

Willingness to participate in HCP
development

Understanding of the process
Trust among the players

Solutions — Communication

Early and consistent participation
Involvement of all interested parties
Complete honesty and open dialogue
Clear articulation of laws and regulations
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Solutions — Tools

“No Surprises” Assurances
Safe Harbor Agreements

Candidate Conservation Agreements with
Assurances

Partnerships
Funding assistance
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Habitat Conservation Plan Negotiations:
Challenges and Strategies

Big Pine Key Florida
Habitat Conservation Plan:

Negotiating in a Complex
Environment

Robert M. Jones, Florida Conflict Resolution Consortium

Habitat Conservation Plan
Negotiations: Challenges and
Strategies

Florida Keys: ecologically rich, culturally significant,
and environmentally sensitive.

STUDY AREA
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Habitat Conservation Plan Negotiations:
Challenges and Strategies Big Pine Key

The Florida Keys have more endangered and
threatened flora and fauna than any other area except
Hawaii.

Big Pine Key is the principal population center for
Key Deer and the location of the National Key Deer
Sanctuary. Only key with year round fresh water
sources

The County has designated portions of the key as
areas of critical concern to focus planning on efforts
to reconcile the habitat needs of the Key Deer and the
reasonable investment backed expectations of property
owners and residents.

Habitat Conservation Plan Negotiations:
Challenges and Strategies Big Pine Key

National Key Deer National Wildlife Refuge established
1957

8,542 acres mostly on Big Pine Key and No Name Key
Big Pine Key is home to about 800 Key Deer (27 in 1957)
and 22 federally listed endangered and threatened species
of plants and animals, five of which found nowhere else in
the world.
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Habitat Conservation Plan Negotiations:
Challenges and Strategies Big Pine Key

» Complex environmental activities surrounding HCP:

* Everglades restoration negotiations,

* Development of a national marine sanctuary,

* Nationally organized water quality steering
committee,

* U.S. 1 road widening (18-mile stretch at northern
end)

* Comprehensive plan impasse for Monroe county,

* Pivate property rights challenges,

* State critical areas designation since 1984

Habitat Conservation Plan
Negotiations: Challenges and
Strategies—Big Pine Key

Big Pine Key Habitat Conservation Plan
Development Related Efforts

» Big Pine Key School Siting Mediation, 1993

*  Monroe County Comprehensive Plan Mediation, 1997
« Habitat Conservation Plan initiated, 1999

» ACOE/ DCA Carrying Capacity Study, 1998-2002

» National Marine Sanctuary Plan Adopted, 1990-1998
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Big Pine Key Habitat Conservation
Plan
Big Pine Key School Siting Mediation, 1993

* Proposal for siting an elementary school
inside the Key Dear Refuge prompted
local conflicts starting in 1988.

* The county did not approve the Big
Pine Key site as it was inconsistent
with the county comprehensive plan.

* The School Board convened a mediation
assessment followed by a mediation process
over the site selection for the new elementary school.

 Mediation participants included: AARP, Big Pine Key Civic Association,
Concerned Sugarloaf School Parents, Fl. Dept. of Community
Affairs, Florida Game and Fresh Water Fish Commission, U.S. Fish and
Wildlife Service, Key Deer Refuge, Key Deer Protection Alliance, & The
Wilderness Society

Big Pine Key Habitat Conservation
Plan
Big Pine Key School Siting Mediation, 1993

+ Negotiated criteria for the siting
included does the option:
—Provide for the educational needs
of elementary children in the area
(both classroom and recreation).
—Protect the natural environment?
—Is it cost effective?
—Can it be easily implemented?
¢+ 7 public mediation sessions led to two alternate sites not
on Big Pine Key. The School Board and County rejected
this and proceeded with a proposal for a school on Big Pine Key.
¢+ Administrative Appeals to the DOAH and Governor and Cabinet
resulted in approval the mediation proposal with provision for a small
school on Big Pine Key outside the Key Deer Refuge in 1995.
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Monroe County
Comprehensive Plan
Mediation, 1995-96

* In December 1995 the Governor and Cabinet entered a final
order in the Monroe County Comprehensive Plan proceeding
finding the plan not in compliance and directed the parties to a
facilitated negotiation process to propose policies to bring it into
compliance. The goal was “to identify, analyze and reach
consensus on the most appropriate solutions and language
consistent with the Commission’s adoption of the hearing officer’s
recommended order.”

* The Florida Conflict Resolution Consortium was retained by the
Governor’s Office to provide facilitation services.

Monroe County
Comprehensive Plan
Mediation, 1995-96

+ 6 days of mediation over two months with
18 parties to the administrative litigation.

¢+ Negotiation was to develop rule language
that would be added to the Comprehensive plan.

¢+ The outstanding issues included:

* The Permit Allocation System (ROGO)
* Habitat Protection (Key Deer) and Land Acquisition
* Drainage and Stormwater Management
*Wastewater and Water Quality
*Wetlands Protection

*Dock Siting

* Public beach access.
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Monroe Count
Comprehensive Plan
Mediation, 1995-9

« Consensus was reached on many of |
the policies on permitting,
wetlands protection and storm-
water management.

* On Key Deer and Land Acquisition
policies the parties agreed
establish a habitat conservation plan process to address those
issues.

* The parties did not reach an agreement on the wastewater
policies.

» The Governor and Cabinet adopted all consensus
recommendations and reached a decision on the wastewater
issues after considering the issues raised and framed in the
mediation.

Habitat Conservation
Planning Process
1999-2002

* Big Pine Key HCP Advisory Group—stakeholder
process organized and facilitated by planning
Consultant.

* 4 public workshops during the high tourist season.

» Sticking points include transportation options related
to expanding lanes for U.S. 1. No permits have been
issued for past two years because the road’s level of

service has been exceeded. Also linking incremental
land acquisition to incremental building permits
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Habitat Conservation
Planning Process
1999-2002

» 2 years into the plan development process
A draft Environmental Assessment and
Draft Habitat Conservation Plan is being issued
in June, 2002.
* National Key Deer Refuge cannot be counted as mitigation
* Developing a tiered approach:
Tier #1: National Key Deer Refuge area
Tier #2: Limited permitting and buy-outs/acquistion
Tier #3: Infill area
* HCP was included in ACOE Carrying Capacity Study
which was prompted by a proposal for widening an 18-mile
stretch of U.S. 1 at the top of the Keys.

Florida Keys Carryin
Capacity Study--ACO

“The study shall be designed to determine the ability

Of the Florida Keys ecosystem and the various segments
Thereof, to withstand all impacts of additional land

Development activities. It shall consider aesthetic, socioeconomic
(including sustainable tourism), quality of life and community
Character issues, including concentration of population, amount
Of open space, diversity of habitats, and species richness.”
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Florida Keys Carrying Capacity
Study
1999-2002

STUDY APPROACH
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ESTIMATED TIMELINE

Begin Study Winter 99
Complete Technical Workshops Winter 00

Relationship--Impact of Land Development
Activities on Natural Resources Spring 00

Natural Resources-Requirements,
Responses, Limiting Factors Spring 00

Test Carrying Capacity Analysis Model Summer00
Complete Model Fall 00
Technology Transfer Fall 01
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Florida Keys Carrying Capacity Stud
y 1993—2802 pactty y

CHARGE TO TECHNICAL
EXPERTS

Ecosystems and Species of Concern

Ecosystems and Species to be Considered
in Study

Requirements, Responses, Limiting Factors,
Tolerance Limits (if possible) for those
Ecosystems and Species

Florida Keys Carrying
Capacity Study

Peer review by the National Academy of
Sciences in 2001

Currently consultants are responding to those
comments and preparing the final model and
report.
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Florida Keys Habitat Conservation
Plan: Lessons Learned

Complex interplay of a variety of planning and
regulatory processes within which the HCP is
embedded requires extra time and effort for
coordination and consensus building
Long-standing tension and lack of trust
between the Fish and Wildlife Service and
local residents provided special challenges.
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HABITAT CONSERVATION
PLANS

Resolve Conflicts

between:

Activities that result in take

Conservation of Ecosystems

HCP NEGOTIATION
CHALLENGES

Providing assurances to all parties

Recognizing scientific limitations

Establishing a collaborative process pug
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HCP NEGOTIATION
CHALLENGES

Providing assurances to all

parties
. To the public and the agencies
- ESA - Environmental legislation
- To the ITP applicant

- ITP — Formal agreement allowing

projects to proceed

PUBLIC ASSURANCES
LAWS AND POLICIES

Seeiad l U.S. Fish & Wildlife Service

+/| The Endangered Species Act
7 of 1973
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PUBLIC ASSURANCES
ESA ADMINISTRATION

U.S. Fish and Wildlife Service (FWS)

- Department of the Interior

- Responsible for terrestrial and freshwater
organisms

National Marine Fisheries Service

(NMFS)

- Department of Commerce

- Responsible for marine species: salmon,
whales, etc.

PUBLIC ASSURANCES
ESA PROVISIONS

Permits for Incidental Take

- “scientific purposes or to
enhance propagation or
survival of the species”

- “incidental to, and not the
purpose of, the carrying
out of an otherwise lawful
activity”
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PUBLIC ASSURANCES
ESA PROVISIONS

Take -

- “harass, harm, pursue,
hunt, shoot, wound,
kill, trap, capture, or
collect, or to attempt to
engage in any such
conduct”

PUBLIC ASSURANCES
ITP ISSUANCE CRITERIA

Take will be incidental to an otherwise
lawful activity

Impacts will be minimized and mitigated
to the maximum extent possible

Adequate funding will be provided

Take will not appreciably reduce the
likelihood of the survival and recovery
of the species

Any other necessary measures are met
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APPLICANT ASSURANCES
INCIDENTAL TAKE PERMITS

Formal agreement

- Covered activities

- Covered area

- Covered species

- Permit duration

- Level of incidental take
- “No Surprises Rule”

QUANTIFICATION OF TAKE

Habitat

- Volume of water

- Acres of land (wetland, forest etc.)
- Miles of shoreline

- River miles

Number of Individuals

- Life-stage
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HCP NEGOTIATION
CHALLENGES

Recognizing scientific limitations

HCP NEGOTIATION
CHALLENGES

Recognizing scientific limitations
- Information Needs

- Information Limitations

- Consequences
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INFORMATION NEEDS

Biological information for species
Direct effects

Indirect effects

Cumulative effects

INFORMATION
LIMITATIONS

Species information can be limited
- Life-history
Effects can be unknown

- Species interactions
- Habitat requirements

Effects can be difficult to assess
. Bioaccumulation
- Ecosystem processes
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CONSEQUENCES

Conflict

- Interpretation of information
- Uncertainty

Risk

. To species

- To applicant

Cost
- Need for research

HCP NEGOTIATION
CHALLENGES

Establishing a collaborative

process

- Identifying and engaging
stakeholders

- Developing an unbiased approach

219



STAKEHOLDERS

Examples from HCPs

- Local agencies

- Development interests

- Agricultural interests

- Environmental groups

- Resource / Regulatory agencies
- General public

UNBIASED APPROACH

Elements
- Defined structure

. Committees—Policy and Technical
- Operational guidelines

. Consensus

- Compromise

- Commitment

- Well-defined objectives and goals
- Communication
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SUMMARY

Conflicts with ESA are common
- Recognize where they arise

- Identify the information needs

- Have a collaborative approach

- Develop creative solutions

221



PREFERENCES AND CAPACITY OF
ENVIRONMENTAL ADVOCATES AND
PARTICIPATION IN COLLABORATIVE PROCESSES

THURsDAY, May 16, 2002—8:00 —10:00 am

MODERATOR

PARTICIPANTS

Gail Bingham, RESOLVE
Jeff Salt, Director, Great Salt Lake Audubon

RounDTABLE ABSTRACT

Environmental advocates describe a range of views and experiences with collaborative
processes. Some report positive environmental gains as well as improved community
relations and environmental awareness, while others have experienced inappropriate
compromises that weaken environmental protection. Like it or not, collaborative pro-
cesses are increasingly used by both public and private parties. Some environmental
advocates have convened such processes and others are devoting increasing re-
sources to participation in such processes. What sorts of skills do environmental advo-
cates need to bring to the table when they decide to work in collaborative forums? How
might these skills differ from traditional environmental advocacy? How might they be
similar? How can these skills be developed?
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RoOUNDTABLE SUMMARY
MaIN DiscussioN PoINTS

Frank DUKEs

Mr. Dukes introduced the session. He noted that his institute had developed a handbook
addressing participation by environmental advocates in collaborative processes. The
70-page handbook, Collaboration A Guide for Environmental Advocates, is available
from the Institute for Environmental Negotiation at the University of Virginia. The hand-
book was created through a joint project in cooperation with the National Audubon
Society (NAS) and The Wilderness Society (TWS) to understand environmental con-
cerns about collaboration and to create a tool to address those concerns. Interest in
beginning the project was spurred, in part, by the process known as the Quincy Library
Group in Quincy, California. Quincy was described as the “poster child” of collaboration
who quickly became the unwanted “stepchild” of collaboration. In Quincy, several long
standing adversaries were able to work together and develop a set of agreements that
were hailed by many people as a new way of doing business. However, these agree-
ments alienated regional and national environmental advocates who criticized the large
scope and potential impact of those agreements on several national forests. Quincy
caused further controversy when participants also sought and achieved passage of
legislation to override the management authority of the USDA Forest Service.

Mr. Dukes later attended a meeting where TWS and NAS reflected their concerns about
collaborative processes and their need to know more about whether, when and how to
participate. The Institute for Environmental Negotiation (IEN) partnered with NAS and
TWS to develop the guide based on the interests and needs of environmental groups to
understand best practices. The process involved holding workshops with the environ-
mental community to elicit their concerns as well as a review process with other inter-
ests, such as facilitators and agencies.

Some key concerns identified by environmental advocates included:

» Urban interests are disenfranchised by local processes held far from urban areas,
although these processes affect public resources.

» Official and appointed boards lose their authority when collaborative processes re-
place their roles.

» Groups who participate in collaboration have to give up their legal authorities and
rights.

» Agency authority is bypassed by collaborative processes.

* Many laws demand that resource protection be considered as a primary concern,
which collaboration overlooks.

» There is an ideology that “agreement” is a chief desired outcome and this brings
pressure to utilize collaborative processes.

* Decisions are only legitimate when acceptable to all parties in collaboration even
though “unpopular” decisions may be needed.
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» There is a need for advocacy and education that collaboration does not provide.
» There is a need to provide opportunities for all owners of a resource (e.g., the public
for public lands) to participate rather than have more limited or closed processes.

Mr. Dukes then asked what issues workshop participants would like to address, result-
ing in the following list:

* How can we best “speak for the wolves”?

* When environmental advocates want to participate in a collaborative process, how do
we address the issue of standing?

* When environmental advocates are involved, how can their interests in big picture
issues be addressed in the context of a specific issue?

* How can we move people from a stance of “nothing” (e.g., no build) to be willing to
discuss the issue?

 For a party who isn’t “at the table,” how do we provide an opportunity to participate?

* How do we deal with “burnout” or “stomp out” when people have been at the table a
long time?

* What about when people have been very active and someone refuses to endorse the
outcome?

* What about the disconnect between the local environmental groups and their national
offices (incongruent perspectives)? Also, what about environmental advocates at the
table who can’t agree at the local level?

* After years of advocacy and bridge burning (e.g., we won't talk or work with your
company), how do we bring those people to the table?

* It is difficult to get environmental advocates to participate early on, so how do we get
them engaged at the beginning when input could be more constructive?

JEFF SALT

Great Salt Lake Audubon (GSLA) is the oldest conservation group in Utah and the
Intermountain West. They are also a member group of the Alliance of Water Keepers,
and Mr. Salt is the first “Lake Keeper.” The local Water Keeper is designed to be an
advocate for large groups of stakeholders or lake users. River keepers were formed in
the U.S. first on the Hudson River and their first victory took a long time to achieve, but
through the process, they learned to be skilled litigators.

The GSLA conducts advocacy as well as local planning and public education and pro-
vides tools for decision makers to make better decisions. They seek to be advocates for
the public trust resource. In order to participate in a collaborative process, something
has to draw in their participation, such as a proposed discharge permit issue or a com-
munity issue.

They also partner with NAS on projects, such as the campaign to prevent drilling in the
Alaska National Wildlife Refuge. The campaign had a clear message: Stop ANWR
drilling. They collaborated with other organizations in order to stop the drilling proposal
and segmented out roles based on skills, networks, and abilities of the groups.
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Understanding how to resolve the differences among groups is key for GSLA as they
seek to achieve their goals. They seek to be solvers of problems so they are not seen
as obstructionists. Forming partnerships is key as is capacity building. It's important to
ensure that there are “places to play” for everyone at all levels—local, regional, and
national.

Mr. Salt laid out avenues by which environmental advocates collaborate via coalitions or
working with community leaders. One avenue is the advocacy framework, and the
guestion is how to work in that context along with collaboration. For environmental
advocates, process legitimacy is key and we should not imply that not collaborating is
bad.

Two key questions are:

1. For groups considering participation is an agreement-seeking forum is the best way
to achieve their goals?

2. How can all parties advocate for their interests in an agreement-seeking forum?

GAIL BINGHAM

Ms. Bingham noted that one pattern of the audience’s questions has to do with the
choice of process or with the shaping of processes versus other choices available. A
key concern has to do with how the questions are framed. Environmental advocates
have a legitimate concern over the framing of the question that affects their ability to
determine which process will best serve their interests. There is an initial need to deter-
mine the scope of the decision the group is being asked to tackle before the process
begins. Mediators need to be careful not to convene a biased process. Some of the
other questions identified by workshop participants have to do with needs and capaci-
ties once the process has begun.

QUESTIONS AND RESPONSES

Comment (audience): We do a disservice by presuming that people ought to collabo-
rate. Often the right choices are litigation or other venues and we ought to respect other
processes. The issue is how to do the collaboration and issue assessment so that we
can determine if the collaboration should be convened. We're faced with needing a
process at the beginning so that the possibility of funding a solution is made clearer.
This would help environmentalists and others have some tool to figure out the likely
benefit of their participation.

Ms. Bingham replied that good mediators should mediate the scoping session to ex-
plore the feasibility of mediation. The Two Forks Dam dispute is an example. The ques-
tion needed to be changed from “whether to build the dam” to “how to meet Denver’s
water needs.”
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Mr. Salt described the Mono Lake dispute as another good case example of an epic,
long-term lawsuit which led to a court case Auadubon v. City of Los Angeles. Mono Lake
was finally decided, based on the need of Los Angeles for water that the city was able to
supply via means other than Mono Lake, allowing the lake to remain protected. So the
first step in considering collaboration is to make sure to identify everyone’s needs.
Advocacy groups might not want to collaborate because it can mean working with their
enemies. The Western Governors Association’s principles of £n/bra did not involve the
environmental groups in their creation, only industry and states interests were allowed
to participate. Since environmentalists were not involved in the framing of the principles,
they don’t support them.

Comment (audience).: I'm involved in an issue in Santa Fe, New Mexico, on a proposal
for oil and gas drilling on Terra Mesa. Environmentalists don’t want to come to the table
since they don’t want the drilling at all. Coming to the table implies support for some
drilling and the environmentalists would like the area designated as wilderness.

Mr. Salt commented that the way the issue is framed currently has already comman-
deered the process. They should take a step back and begin to discuss the needs—
does there need to be drilling, does there need to be a refuge, etc.?

Ms. Bingham added that there should always be an initial shared convening assess-
ment. She noted that in past years, this assessment often resulted in deciding not to
convene a process; now these processes seem to go forward more often. One concern
is that when environmentalists will not participate, the convener goes “shopping” for the
“agreeable environmentalist,” which harms the validity of the process.

Comment (audience): People should first ask “What is the law, what is the regulation?”
People should first consider their best interests and whether they can win using a regu-
latory framework.

Ms. Bingham replied that if people can win through the courts, campaigns, etc., then we
are foolish to “shop” for environmental advocates who will participate. Conveners should
be clear that they are open to creative options and open to other outcomes.

Mr. Salt added that a lot of the time we are looking at combatants as participants—there
is a case where the ESA threatened the ranchers but a judge determined that everyone
(environmentalists, fishing interests, ranchers, regulators, etc.) had to work together to
address the land management issue. In the end, the fish were better off and more
grazing was able to occur as a result of the collaborative process which created new
options, such as creek habitat restoration.

Ms. Bingham then initiated a discussion of the question, “How can environmental advo-
cates’ capacity to participate be enhanced?” She described the interests of national
environmental groups in collaboration. The Natural Resources Defense Council ob-
tained a grant to reflect on their experiences with collaboration. Ms. Bingham suggested
that all groups should engage in systematic reflection on their experiences. Five ques-
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tions can be done for self assessment. What was my objective? What barriers did |
encounter? What worked? What didn’t work? What would | do next time? She added
that RESOLVE has done training for environmental groups in how to negotiate, in an
effort to build capacity. RESOLVE is also doing a feasibility assessment with Packard
grantees in California, but they are realizing that training alone is not enough to prepare
groups, due to the many variables groups experience in the real world. Additionally, it's
important to understand that time to participate is a huge challenge for environmental
groups.

Ms. Bingham next used a metaphor of learning to ride a bike as a simile to learning to
do something by participating and gaining self-confidence. Mr. Salt observed that kids
have to first want to ride the bicycle by seeing others do it, and at first, the interest in
riding exceeds the child’s capacity to ride. But, again, they have to first want to partici-
pate. So what is the incentive to participate? In Utah environmentalists’ motto is they
cannot be tamed but they can be coaxed or “incentivised.” But they still need examples
of what collaboratives can achieve. For example, Soil Conservation Districts usually
don’t involve environmentalists, but in Utah they do because they have identified shared
interests, such as wildlife management.

Ms. Bingham highlighted another audience question, “What about bringing people
together when there’s a long history of not working together?” Mr. Salt responded that if
we were all adversaries in a room, we’d need to allow for everyone being equal first so
that everyone can begin to see overlaps and areas where all agree without giving up the
individual perception. He highlighted the metaphor of drumming circles where all partici-
pate in drumming regardless of skill or type of drum—similar to how those in a collabo-
rative group should be treated.

Comment (audience): The danger of language and implicit messaging is becoming ever
more obvious and the use of the word “capacity” is becoming the watchword. A commu-
nity may have all the capacity they need, but facilitators may be the ones who need to
develop capacity to dialogue with and understand the communities, First Nations, etc.
It's important to talk about all of our capacities.

Mr. Salt responded that the contributory model (the drum circle example of a collective
sound) is what makes the group work and gives it power. Differences should be hon-
ored.

Ms. Bingham then commented on the “stomp out” phenomenon and creating a climate
where people are welcome back. One should keep the message forward that the door is
always open so that the people can come back.

Mr. Salt added the example of how to deal with a disruptive or antagonistic perspective
by focusing attention on them and giving them the space they need to speak.

Question (audience). What about the issue of collaborating with an enemy and how to
address the discomfort of participants in doing this?
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Mr. Salt responded that the desire is there to work together so we need to try to find a
vehicle where they can participate comfortably, or at their interest or ability level.

Ms. Bingham provided an example of a uranium mine reclamation planning process in
the San Juan Valley where the environmentalists opposed the mining permit for different
reasons—some wanted the reclamation to be done right, while others wanted no mining
because they were opposed to nuclear power. Finally, all agreed the negotiation would
go forward with half of the environmental coalition, and the coalition elected to separate
over the process choice. The mining company took the risk that the other part of the
coalition would litigate. Ms. Bingham then recommended a book Srmoke in their Eyes,
Lessons in Movement Leadership from the Tobacco Wars, by Michael Pertschuck
(Vanderbilt University Press, 2001), as a useful tool.

Mr. Salt added an example of a Ski Resort in Utah that wants to develop their resort on
private land. There is one group who wants to stop the resort. There are private property
rights involved and everyone needs to listen to the developers about their needs, since
they can develop their site by right. The GSLA recognized and effectively communicated
to other environmental groups that they need to work with the developer to ensure the
resort is better for the environment so only something, not everything, is lost.

QuTcoME

Key HIGHLIGHTS oF THE DiscussioN

» The framing of the issue is key. The true issue to be resolved must be framed first
rather than forcing a limited choice.

» Environmentalists need the capacity to participate, including time, adequate knowl-
edge, and expectations that they are not giving up their legal rights or missions.

» Mediators and convenors need to take care to build a fair playing field for collaborative
processes.

» The environmental community is made up of diverse players and process conveners
should avoid “shopping for agreeable environmentalists” or their process may lose
legitimacy and the value of having key players at the table.

» Conveners and others should recognize that all issues may not be appropriate for
negotiation or collaboration and this should be revealed in advance of the process by
conducting a multiparty, mediated scoping session.

* It is important to identify mutual interests in seeking participation by environmental
advocates, e.g., what issues to be addressed are of interest to them and how will the
process include those issues?
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THE NATIONAL ENVIRONMENTAL PoLicy AcT:
OPPORTUNITIES EOR INNOVATIVE
CoLLABORATION BaseDb oN SEcTion 101

THURsDAY, May 16, 2002—8:00 —10:00 am

MoDERATOR

Gillian Mittelstaedt, Tulalip Tribe

Paul Orbuch, Western Governors Association

RouNDTABLE ABSTRACT

This roundtable session explores the potential for translating the aspirational provisions
of Section 101 of NEPA into guidance for collaborative processes and sound environ-
mental outcomes. Panelists will explore how to evaluate the potential role of collabora-
tion, consensus building, and appropriate dispute resolution processes in improving
implementation of the National Environmental Policy Act (NEPA) within the context of
federal lands and natural resource management. There is a range of views regarding
the effectiveness of NEPA implementation. These differences reflect legitimate underly-
ing differences in values and perspectives about the nature and extent of environmental
impacts for proposed projects and how these impacts can best be avoided or mitigated.
The session will highlight the opportunities and challenges of collaborative NEPA pro-
cesses from the perspective of practitioners, agencies, and tribes.
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RoOUNDTABLE SUMMARY

MaIN DiscussioN PoinTs

MOoODERATOR'S INTRODUCTORY REMARKS

We are here to talk about the only statement of environmental policy in U.S. law: NEPA
section 101. He refers to discussions on section 101 organized by U.S. IECR and vi-
sionary nature of s. 101.

Ms. Emerson refers to a one-page handout that gives a quick overview of the work and
interest of ECR in s. 101 and makes reference to a report of the ECR excursion into
exploring the possibility of developing pilot projects and other projects that may help us
think though use of collaborative processes in the context of s. 101. She sees a great
challenge (and desire) in addressing (implementing) the aspirational aspects of s. 101.

DiNaH BEAR

Looking at the legislative history of NEPA, many people do not recognize the policy
statement of s. 101 as such. It is the only U.S. law that addresses the environment
systemically. Section 101 contains specific charges, including: taking into account future
generations (example, in the Philippines, regulations preserving forests for future gen-
erations). These specific principles have not been applied in the U.S. as much as they
have may have been abroad.

The legislative intent of s. 101 should be translated into day-to-day federal agency
policy. How do we do it and how do we relate it to individuals? The focus has historically
been on procedural aspects of NEPA, with many court decisions focusing on procedural
aspects and agencies seeing 101 as “hortatory” (not mandatory). There have been
some attempts to incorporate s. 101 in more comprehensive decision making, but these
have been controversial. There are a number of agencies trying to better fit s. 101 in
their NEPA procedures. Some have been controversial (FHWA), but the Army has
published a new set of NEPA procedures that incorporates s.101.

Section 101 is the ultimate promise of NEPA. Malpai Borderlands is a great example of
incorporating environmental and socioeconomic values.

Question (moderator): Can CEQ provide the leadership for implementation of s. 1017?
Dinah’s answer: We need to separate out s. 101 from the traditional framework and use
more bottom-up examples, like Malpai.

GILLIAN MITTELSTAEDT

S. 101 of NEPA was ahead of its time (written at a time when every threat came out of
end of a pipe—water, air, or soil). We are now dealing with more complex issues of
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urbanization, sprawl, habitat or other. This may be the right time for implementing s.
101.

In every deliberation with the Iroquois, we have to consider the impact of our actions on
the next seven generations. This is inherent in tribal thinking and continues although
tribes deal with many different issues (economic development). TEPA is the concept
that tribes adapt a federal model to their circumstances. NEPA has a broad scope that
may make it applicable to tribal circumstances/concerns. Tribes may not have codes
requiring EA, but some planning provisions do require scoping, etc. As tribes are going
through lots of changes (economic development, etc.) and realizing their limited land
space, there may be a place for the concept of s. 101 where it requires looking at cumu-
lative and system-wide impacts. Tribes may look at how to use their land in a spirit of s.
101.

LINDELL MARSH

He told a story about work he is doing in the Santa Ana Watershed. He looks at s. 101
as follows: the standards are in s. 101(a), and a procedure for implementing the stan-
dards is in s. 101(b).

The problem relates to the process. We used to go head to head. We need to go to a
different way of thinking. We need to view projects as part of the community, move from
chaos to order where things work in a sustainable manner. The Santa Ana Watershed
Group had five conveners: local government, water districts, and water quality agencies.
We developed an MOU with federal agencies, state, and SAWPA.

How do we work a roundtable? We work in a scooping process with people speaking
the truth; we need a space where people can speak their ideas. It is amazing to see
people get to a common understanding through discussions. There is no need to call it
a consensus-process.

Stakeholders include all those who are affected, in concentric circles. Congress and the
Colorado River authority were not closely involved, but were involved. Communities are
collaborating.

Transforming vision: A vision we can work off of. Cities are going to work with EPA, etc.

Shared governance: local, state, federal, private interests. How do you make a coherent
government?

QUESTIONS AND RESPONSES
» Scoping as a truth seeking process—transforming (a landscape) vision—concentric
circles of stakeholders. Important elements of s. 101: cooperation; all practical means

and measures; balancing social, economic, etc.; six ends in s. 101(b) are very instruc-
tive; section 101 (c) gives a right. What is it about s. 101 that gives it that promise—
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what is it that these processes (Santa Ana, Bill McDonald) tell us about how we can
use s. 101?

How do you institutionalize what we heard from McDonald yesterday? For instance,
years ago we heard from the Forest Service: we cannot do a habitat conservation
plan. Now we use these all the time to look at things systemically. We need to look at
the process.

Leadership: MOU is a way of working together.

Local groups have success in doing community work. They are not successful at
doing things that are further away. How do you use s. 101 in scoping process?
Working group on a conservation program—five-year plan that is then extended annu-
ally. Hope that this program will expand species by species.

There is a delay in NEPA (community proposes an action and agencies have gone
through EIS in order to address issues). We're rehashing issues that were discussed
three years ago. How do we get other interests involved in the process early so we
can avoid delays and avoid going over things several times?

Dialogue process early on in scoping is really helpful—it creates a space to share
what people have, and it helps build connections between key people. It's also condu-
cive to have people tell stories. It brings together people who don’t know each other or
are warring with each other. We should say: let’s not start the NEPA clock because the
process gets pushed by others. Let’s do prescoping—that gives people time to work
through issues.

How can we integrate processes in NEPA? How do you change the dance steps of the
formal NEPA process that everyone knows?

Watershed type processes are a place-oriented process: how many years does it take
for something to take off? It can take many years to build trust. Institutions that have
responsibilities for these landscapes need skills.

Deeply engrained—effectiveness of people who share stories and information. There
are expectations about collaboration.

| think NEPA was wildly successful. People who thought this thing through came up
with something revolutionary. Procedural requirement in s. 102 required culture
change in agencies. Implementing s. 102 (through litigation) has had enormous impact
on agencies; it has opened up traditional back-room decision making. It was success-
ful because it was procedural.

Stockholm conference—How do you integrate environment and development? That is
what s. 101 is about. It took two years to produce agenda 21, which lays out how you
may incorporate environment and development. Groups are working on it: TNC has
set up situations where it pushes the 6 s. 101 criteria. After 1992, big corporations
started embracing sustainable production. Others, like Malpai Borderlands, are doing
it. Does it go far enough? No, sustainability requires cultural change. The Everglades
is an example where the feds are really working with the state and local and private
groups. What they are doing is implementing s. 101.

Could you change s. 102 regulations to incorporate more of the standards of s. 101
beyond the existing provisions? Procedural support for this comes from CEQ. People
in the West really asked for guidance to increase collaboration between the feds and
with state, local and tribal government. CEQ guidelines require reporting back to CEQ
about this collaboration. We try to focus on changes in culture of agencies that are
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refusing to bring stakeholders to the table.

About prescoping: we are nation of laws—case law on NEPA. The greatest risk comes
from procedural challenges. The feds that do want to expedite scoping process don’t
because they may face a serious legal challenge.

NEPA does not have regulatory requirements for hearings, meetings, etc. It has enor-
mous flexibility about how you do the process. Institutions only think that the process
is complex, etc. If you feel something goes against common sense, have your attorney
call CEQ.

Local and state permits are there—people are going to be afraid of losing them due to
NEPA. With any group you need an early success. Build something based on a
waived permit.

We are going out in the field and talk to stakeholders before starting any formal pro-
cess. Do this in addition to the NEPA process and build some early successes. It also
helps to gather all local and informal knowledge, which is part of NEPA process.
NEPA can be strong catalyst. There was some strong local action in eastern Oregon
and it took enormous energy to work through the disagreements, requiring lots of time
and effort from citizens. The challenge is dealing with people who are not at the table;
people in the collaboration can be discouraged to come to the table because they feel
no progress occurs when those outside the process will shoot down results.

We need to recognize that there is a legal system and that people can block some-
thing they don't like. These people need to be involved.Resolution Programs Abroad:
Lessons Learned and Opportunities on the Horizon

Wonderful stuff can be done by looking at systems level. It requires new kind of lead-
ership.

It is powerful to have high federal officials say they want to include you and encourage
you to look at system.

* Funding issues: if local groups get funding, they may not have the infrastructure to

participate in a meaningful way.

We are at a moment of great potential and great challenges. We are institutionalizing
something that should come from those working on the ground without it developing
into another set of guidelines about what is or is not collaboration. We need to validate
work on the ground. The feds need to be comfortable to let a process go for a while.
State fish and wildlife agencies are getting funding to connect on the local planning
level to deal with growth issues.

Communities of place are very powerful, but we are also a transitory society. Lot of
collaboration is useful in existing communities. Who stakeholders are can be difficult
to identify. We can adopt Web-based techniques to reach out to people.

Agencies are pushed to move very fast, and at the same time, they are required to
involve stakeholders more. If you identify stakeholders up front, your process will be
shorter in the long run.

Local groups need resources (NatureServe). Information has a big impact.

When community has been active with TNC and others, when there is major action is
when you get problem. How do you give the Web some standing so you improve stuff
in advance?

Mission statement makes people recognize that they are part of this initiative.
Diablo—identify disagreements that other might have.
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» Challenge: Sustaining a collaborative process and sustaining long-term relationships
and developing an institutional design to manage these relationships. Institutional
designs for shared governance. Watershed organizations are a model.

 Ports of LA and Long Beach—goods moving from Asia to Europe. TEA3 is coming up.
How do we address this? Decisions on the port were made 10 years ago. We are now
starting to see the effects. How do we engage the feds in this issue? What we would
like to do under Santa Ana MOU is engage the state transportation agencies and DOT
to work with local groups to “scope” the problem.

* Ports issue: Could this be another national policy issue?

» What do people think of the combination of goals/visions and adaptive management
(vision and idea of how you measure) getting you closer to the goal?

» Adaptive management: What do you do with interests of future generations? Problems
with s. 101 (b)(5): not being addressed.

* “Profitable watershed”—economic systems. You may be more successful at managing
the watershed, but regarding economic aspects you may be in a more difficult system.
This creates frustration at local level. Economic issues will drive future decisions about
ranches in Malpai Border Region.

» Conservation easements will constrain future generations’ options.
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Urbanizing Tier of the Los Angeles Region

LA/Long Beach
Ports

Focus of Growth -- Chino Basin / Riverside

Existing Urbanization

Future Urbanization




State Water

Colorado

44— River
Water

Largest coastal river/stream system in Southern California
2650 square miles in parts of four counties
Five SAWPA Members and over 100 water agencies

Program -- 200+ Projects ;
$3+ Billion by 2020

Groundwater Cleanup
Water Storage and Banking
Flood Protection

Environment — Wetlands and Habitat
Water Recycling

Recreation and Conservation
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Chino Basin Concerns: Largest!
Concentration of Dairies in the World

330,000 cows

Wastes include 38,000
tons of salt per year that
seep into the ground
and river

Air quality impacts = LAX
$1 billion economy
Largest metropolitan

“in-fill” site (50 square
miles) :




Chino Basin Concerns: The Environmental
Impact

$1 Billion Dairy Industry
P P e NV
F‘-pr S
330,000
Cows
) Salts & Nutrients
‘... like an
unsewered city
of 2.8 million
people”

Water Supply

Chino Basin Concerns: Organics and Salts
in the Watershed

1 million tons of manure

(120,000 tons of salt) g5 000 tons of food
and yard trimmings

76,000 tons
of biosolids
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Wildlife / Clean Water: impacts to Wildlife
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Strategic Collaboration: Constituency
of Affected Agencies and Interests

Dialogue: Active listening,
dialogue with civility and
compassion
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Chino Basin: Transforming Vision
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REsoLuUTION PROGRAMS ABROAD: LESSONS
. EARNED AND OPPORTUNITIES ON THE HORIZON

THURsDAY, May 16, 2002—8:00 —10:00 am
MODERATOR

PARTICIPANTS

David Batson, U.S. Environmental Protection Agency

Pablo_ Pisani; Citizens Participation and Environmental Conflict Resolution, Fundacion
Casa de la Paz, Chile

Dr. Monthip Sriratana Tabucanon, Deputy Director General, Department of Environmen-
tal Quality Promotion, Thailand

Security Council, Thailand

RouNDTABLE ABSTRACT

Practitioners and federal representatives of international programs will talk about their
work in Latvia and Lithuania to provide mediation training, and introduce environmental
decision making through mediation in connection with issues arising out of oil spills and
other environmental matters that affect the nine countries surrounding the Baltic Sea.
Representatives from Thailand and Chile will also describe their experiences in identify-
ing opportunities and barriers to evolving institutional capacity for environmental conflict

resolution.

LROUNDTABLE SUMMARY:

INDIVIDUAL PRESENTATION

:Developing ECR'in Chile:
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RoOUNDTABLE SUMMARY

MaIN DiscussioN PoinTs

Chris Carlson gave the introduction and we hear about the experiences with the use of
dispute resolution in other countries.

Two objectives of the roundtable

1. To hear about what it takes to successfully launch a program and compare the
experiences to ours

2. To learn how the U.S. agencies and practitioners can work most effectively with
those from other countries

Backcrounp oN PCI

10 keys to establishing a successful program to keep in mind while hearing other
presentations

Champions within the leadership

Skillful and strategic

Capacity building needed more than education and training

Need for collaboration

Four planning steps: assess needs, make a plan to address them, pilot the plan, and
evaluate

6. Take a whole systems approach

7. Create incentives for people to change and try new things

8. Develop policies and guidelines
9
1

arwbdE

. Need resources
0.Remember to reward and celebrate accomplishments

DR. MONTHIP—THAILAND

» Overview of the regulatory structure

» Challenges to institutionalization and the roles of public participation

* Statutory structure and government framework for public involvement.

» The main goal is to get people involved who are outside the main economy of Thai-
land.

» 1991—transparency, right to information act in Thailand to give people more access to
information

* Public hearing laws: to get people to participate

» Commercial right to environmental management—in the past all decisions were made
by the central government. This is to try to get local knowledge and culture involved in
participation and the sustainable use of natural resources.

* EIA process—Needs to be done on 10 categories of projects, not only government
ones like in the U.S.

* Local authorities are now imbued (decentralized) to make environmental management

249



decisions

» Land Use Act, 1975—several other acts that support public involvement in environ-
mental management; NEQA, 1992—civil organization of the public to be involved in
national environmental quality—major act

» 1997-2001, 2002-2006 National, Economical and Social Development Plan

* Public participation has at times been confused with the concept of public relations
efforts.

» Environmental Action Planning Committees were formed with guidelines concerning
participation.

» There is still some problem with transparency of the process—each CIO has to pro-
vide the information that is requested

» 7235 NGOs registered can request funds from her department to run their activities

» Cooperation between government and NGOs—they worked together in 1985 for the
formulation of a national plan

* ECR has become critical in the implementation of these laws and natural resource
management in Thailand

» Changed name to Ministry of Natural Resources and Environment—proposed to have
an ECR department in the Ministry

* Civil service department is looking at staff for implementation of this new department
and wants to understand how the U.S. model works; they need to build capacity with
training of mediators and leaders; they need to change the attitude of the agencies

DR. VANCHAI—THAILAND

» What's happening in reality—has been violence in public demonstrations.

 Value of tourism and attractions—very beautiful—now they are going to build a coal
plant—problem of siting of facilities becomes major issues—they can’t be sited every-
where and there are groups that are protesting them

* Now there are public hearings—will be done after the process, before any decisions
have been made. People protest that they do not want to be involved in the public
hearings.

* What were the traditional ways? Thai people honor and defer to senior people so that
respected leaders do conflict resolution. Monks also were traditionally resolvers.

» Having public conflict is taboo—people avoid conflict but will say things behind your
back. Nonconfrontation—compliance to the senior people. Some cultural implications.

» Gas Pipe Line mediation—They brought people together and peacefully. It started
okay and then after a few meetings, it died politically.

» Court of Justice—sitting on throne to make decisions is not enough any more so they
are implementing mediation training in the courts and also in the villages.

* There is a public participation act but not ADR.

» There is a security problem in Thailand—they believe that problems within the country
come from within, not from without—there are not external threats. National Security
Office—Institute of Strategy for Peace; Ministry of Science, Technology and Environ-
ment; Ministry of Education—President asked each Ministry to write a plan to reduce
conflict—they are drafting curriculum for implementation in the schools.

» Center for Peace and Governance—should be knowledge-based—drafting three
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curricula: mediation training, CR training—they are also trying to influence the legisla-
tors; wanting to talk to the MP in the U.S. and Canada

Mekong River Commission has been established but not all the countries have
signed—started to bring the people together from six countries to learn the economic
transition—the process is to bring them together to learn each culture to build friend-
ship understanding and trust.

Also developed the Institute for Dispute Resolution at the University. Like to build
international coalitions for sustainable peace.

PaBLO PisaNni—CHILE, CAsA DE LA PAz (ciTizeN/ENVIRONMENTAL NGO)

Overview of things that have happened over the past many years and where things

are going.

Background—CONAMA (Chilean Environmental department)—Environmental Frame-

work Law (1994) was created in 1990

Chile has been going through the process of democratization since the fall of the

dictatorship. Up to 1990, most of the NGOs in Chile were working on human rights

issues—a lot of money for that. Most of population didn’t know about the ideas of a

democratic society—voting and public participation.

Also EIA, standards and norms, and contamination plans (prevention) were also part

of the Framework Law. Mechanisms were created for PP for formal participation—very

structured way of participating (60 days) happens once the document or report is

presented to CONAMA.

Other initiatives:

—Collaborative Tools (voluntary agreements) (public-private partnership to reduce
pollution, ISO 14000, etc.)

—Presidential Order on Citizen Participation

—TFuture Citizen Participation Law (discussion of this going beyond presidential order
that would mandate collaboration and participation)

—Zoning Plans

Some key advances have been made but there are still obstacles:

—Mistrust among the actors

—Lack of skills: mediation, communication, and organization skills (locals don’t have
these and they are more inclined to protest in the street than to get involved in a
process)

—Limitations of citizen participation (timing and influence of the decision)

—Use of judicial mechanisms as the first and only way to resolve environmental
conflicts

—Belief that people don’t have the power to influence decision making

In some cases these processes of public participation are successful and in others

they are chaos. Some communities don’t think that the outcomes are enforceable.

Coal mine and hydroelectric plants are highly controversial. In Chile there is not an

even playing field; local people don’t have time, knowledge, or resources to get repre-

sentation
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WoRrk IN ECR IN CHILE

 Training: Some going on with Casa de la Paz; some from outside people—some with

universities in the environmental field; in the last year of education, there is one course
offered.

Case studies: Casa de la Paz and others have been done, 3-4 in the country, which
can be applied to other processes; not many.

Public awareness: Acuerdos have been published to ministers, governors, and
undersecretaries—NGOs describing participation.

Networking: Some initiatives for training have been established; 70-100 people that
may be interested in the field but do not do it on a regular basis and there is no gov-
ernment promotion or initiative or demand in the market—but the people who are
interested are there.

General objective: To contribute to the country’s governance through the implementa-
tion of alternative collaborative initiatives for environmental CR and to enhance con-
sensus building.

Many people feel that they have fought for democracy and that these types of deci-
sion-making processes are not what they fought for.

They are creating a consortium or center for environmental conflict resolution with
Casa de la Paz/University of Chile (Law Department) and plan to build alliances—
Advisory Committee, Chamber of Commerce, and others.

* Virtual Advisory Committee: Bob Jones, Rafael Montalvo, Kirk Emerson, and Chris

Carlson

Working Areas

—Promotion and information on ECR Issues

—Research on environmental mediation and collaborative conflict resolution method-
ologies in Chile, Argentina, and Bolivia

—Capacity building for ECR practitioners (here there are incredible things that have
been established in the last 30 years that we can learn from). We don'’t see the
center as the only one—we’d like to have regional centers and provide ECR ser-
vices.

Developing Initiatives—U.S. Embassy; Canadian Development Agency; Council of the

Americas—finance projects like this.

Challenges

—Institutional structure

—Demand versus supply

—How to create partnerships

—Legal aspects and enforceability

—Types of training programs

—Draw upon experiences in other fields—family and commercial mediation

—Neutrality—how do we convince people that we trying to be neutrals today—where
does the funding come from—this distorts the whole conversation.

—Financing
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BaLTic AREA

David Batson and Bill Hartgering describe how U.S. EPA was approached and re-
sponded to a request from the Baltic Region.

Davib BATsoN—BALTIC AREA

* Latvia and Lithuania—an oil spill in the Baltic Sea that involved several countries—
there was a major concern of how to work together to respond to those spills and work
together in the future on inevitable future spills.

» The Baltics themselves are going through political and social changes within the
countries and this depends on culture and response. There are government interests
in collaboration on environmental contamination in terms of their alliance in the EC
and NATO. They have had very centralized governments and there is now more of a
development of local power for dealing with these issues. There is a strong cultural
identity to reach consensus—a strong desire to work together. There is a strong impe-
tus between governments to agree, but in large disputes like the oil spill, the talks
break down because there is a lack of framework—Ilegal and financial.

» EPA’s former regional administrator in Chicago is the president of Lithuania—and that
is how the request came to EPA.

BiLL HARTGERING—BALTIC AREA

» U.S. EPA Office of International Affairs approached JAMS—not brought in to mediate
but to get governments comfortable with this way OF dealing with the spills and their
relationship on this very public issue. So we looked at how do we do training, to get
them to work together. We wanted them to move away from resolving the spill and
toward creating a mechanism. There is no treaty that dictates how to deal with the
iIssues. Baltic Sea has nine different countries around it.

» We first did an assessment. We had separate and joint meetings in the two countries
to get a sense of what people thought of the process and what people needed from
training. We tried to create a possibility for this training by meeting with government,
NGOs, and Green Parties. First task was to decide who would be invited to trainings—
first get governments comfortable—contact NGOs and others to let them know that
they would be involved later, but get governments involved first. Instead of having a
treaty, they could have a mediation clause to mediate any situation where there would
be a process or forum to resolve the specific type of disputes.

» Training—there was a fair amount of anxiety—representatives from middle and high
ranking officials—neutral place, short time—separate meetings and then joint train-
ing—fluency in language was a challenge—designed a lot of role plays. The purpose
Is to plant a seed in the government to create comfort in the process for trying to deal
with this. Who really ought to mediate this oil spill case if we can get the parties to the
table? The idea would be to get them to mediate the first dispute. How does this
training lead to training there? So they don’t have to bring in outsiders.
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QUESTIONS AND RESPONSES

Question: What can we learn from these experiences to network and exchange informa-
tion? What would be helpful for you (panelists) to have in the way of opportunities for
networks and information exchange with people here? What would be most useful?
Answer (Dr. Vanchai). The best communication is e-mail—set up networks via e-mail—
let us know your expertise. We are looking for people who have been working in
schools on curriculum.

Question (Charles Clements):\When you teach ECR is this perceived as a western
import?

Answer (Dr. Vanchai): There are many who believe that this is western, but we do
believe that this is applicable.

Question: How do differences in culture affect the way ECR/ADR gets implemented?
Answer: There needs to be more research on the cultural variables; ability of people to
get close to decision making, especially where there are major power differentials—
government doesn’'t want it and people don’t expect to participate. Anglo Saxon culture,
people have expectation of participation. We need to include analysis of this in order to
avoid major implementation problems.

Question (Diane LeResche). How much we are imposing on others? Are there any
people here with experiences that are “frameworks only” to help modified traditional
ways of handling disputes?

Comment: Facilitating is a way for cultures to create their own processes.

Comment: Thailand community forestry (FAO) has collaborative relationships that have
developed with Asitsar. We work together to create curriculum.

Answer (Dr. Vanchai): | don't think that this is imposing; but there are other questions.
What is neutral? You have to be known in order to hold weight. This has to be looked
into.

Comment (Vincente Sarnchez).\When you impose, it does not work—it has to get ad-
justed to the norms of the society. NAFTA and other international mechanisms are there.
Comment (Batson): Arbitration is more common in international conflicts. Mediation/
ECR is not the model. So that is the difference.

Comment (Bill Hartgering). EU is talking about it a lot, but in a commercial context.
Comment (Pisani):\Web pages further explain what all this means to the actors—gov-
ernment, practitioners, potential practitioners, NGOs—we are arranging mechanisms
such as chat rooms and teleconferencing.

Question (Carfson). What are the best mechanisms for communicating?

Answer (Irmer): Regarding the U.S. EPA, Thai experience, our office is working through
the Office of International Affairs, with a wonderful group in Thailand from the press,
government, NGOs, institutes, MP, and universities (30 people) with conflicting views—
USAEP (Asia Environmental Partnership helped pull those 30 together) to begin the
process and the talks. We have had two teleconferences of excellent quality. We had an
agenda created beforehand via e-mail. The problem is the time difference.
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Question (Carfson): Can we set up sister city/institution relationships? What if we find
organizations that can be paired with others?

Question (Hansen): Which of these institutions would be the best to establish the nexus
for bringing people together internationally?

Answer (Pisani): Organization of American States—we need strategies for incorporating
citizen participation in Latin America.

Answer (Bob Ward).: There already exists a body of common experience. We can learn
from Chileans how they have brought those groups together and identify common
experiences.

Question (Carfsorn): How you are thinking about putting together the group that needs to
be involved?

Answer (Dr. Monthjp). 1t would be good to have an inventory of experts as consultants
that we can communicate with, and we could contact EPA to provide consultations. We
have formal and informal needs; there is a need for training, including training of politi-
cians. Environmental research and training center—training activities at different levels
SO0 we need training materials that are well established here. How can we get them,
modify them as appropriate, and translate them into Thai? We need to make it simple
and easy to understand because it is new. We need to network among ourselves—then
we can compare the condition of other success stories. We should promote more Asian
country participation.

Answer (Victoria Durarn). Convening is the most critical issue—Ileadership to convene
the parties. | like the idea of sister organizations. Maybe we need teleconferencing with
private sector people explaining their experiences—need help finding people to talk in
Spanish about their experiences and successes.

Comment (Chaplin): In getting people to the table, parties here come to the table to
avoid litigation. In Canada there is little incentive to go to the table. From the department
doing the assessment, the perspective is merely that the permit requirements need to
be fulfilled and the permit is given—so there is again, no incentive to involve NGOs and
others. Canada is somewhere between the U.S. and these other countries. How do we
convince people that it’s in their interest to use ECR?

There is an enormous applicability—how do we get the information out? There is an
enormous need to educate potential customers of ECR. In the U.S. and in other coun-
tries—Ilet people know what services are available. We need some type of alliance with
the UN for dissemination of information.

Comment: Regarding educational materials, could the USIECR be the mechanism?
Comment (LeResche): UN University in Costa Rica does training in all those kinds of
things. There is a need for some kind of directory with names and addresses that gives
an abstract of what's available from an agency or person; there is a need for develop-
ment of a second track diplomacy in this arena. If capacity building is more than educa-
tion and training, what does that involve? Justice Institute in Vancouver is offering fan-
tastic training of all kinds.

Comment:We need to involve practitioner experts from other countries—invite them to
join this function.

Comment (Daltorn). What about UNITARP? Geneva training—consensus-building train-
ing—some at program on negotiation at Harvard.
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Developing ECR in Chile

ECR 2002 Conference
Tucson, Arizona
05/16/02
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. CONAMA / Environmental Framework Law
Citizen Participation Tools
- EIA
- Environmental Standards
« Prevention and Decontamination Plans
Other Initiatives

« Collaborating Tools (Voluntary
Agreements)

« Presidential Order on Citizen Participation
 Future Citizen Participation Law
« Zoning Plans




Diagnosis
Key advances have been made,
but:

- Mistrusts among actors

- Lack of negotiation, communication, and
organization skills

- Limitations on citizen participation (timing
and influence in the decision)

- Use of judicial mechanisms as the first
and only way to resolve environmental
conflicts

"Ml \Work in the Field of ECR

i
. - Training

. . Case Studies

- Public Awareness

- Network




Institutionalization of ECR

General Objective:

Contribulte fo the country’'s governance
through the implementation alternative
collaborative initiatives for environmental
conffict resolution and enhancing
consensus building

Consortium Casa de la Paz / University of
Chile (ELC and Law Clinic Department)

- Advisory Committee (CONAMA, Chamber of

Commerce, State Defense Attorney, and
others)

- Virtual Advisory Committee

Working Areas
i

Promotion and information on ECR issues

Research and systematization on
environmental mediation and collaborative
conflict resolution methodologies in Chile
and selected countries

- Capacity building for ECR practitioners

- Provide ECR services




a
I Developing Initiatives

A
- CIDA
u

I - US Embassy

- Institutional Structure
(Stages)

- Demand vs. Supply:

- Partnerships

- Legal Aspect

- Type of Training

Programs

- Drawn upon

experiences in
other fields
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CONFIDENTIALITY, THE MEDIA, AND
CoNsENsUS BulLDING: CHALLENGES TO HOLDING
PRIVATE CONVERSATIONS IN PuBLIC PROCESSES

THURsDAY, May 16, 2002—10:30 A.m.—12:30 P.m.

MODERATOR

Alan Weisman

]
Lecenscocsnnnnms

RouNDTABLE ABSTRACT

Mediators and participants struggle with the need to convene private conversations and
the requirements for open meetings. Tensions are created for both the participants and
the mediator and can threaten the stability of multistakeholder processes. The
roundtable will address questions such as:

* When are the media welcome?

» Under what conditions should the media be excluded? Who decides?

* Who should talk to the media?

» What kinds of challenges do mediators face in dealing with the media?

» How do the confidentiality provisions of ADRA apply to public policy processes, espe-
cially those involving many parties?

The presenters plan to actively encourage the audience to share their experiences and
perspectives.
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RoOUNDTABLE SUMMARY

MaIN Discussion PoInTs
THE RECURRENT ISSUES

* When are private conversations possible in public decision-making processes?
—ADRA
—State and Federal Sunshine laws

* What is the value/importance of the “Fourth Estate” (the press)?

* Are there conditions when the press should be excluded?

» How should mediators and stakeholders work with the press?

SHANTEAU—INTRODUCTION

Alan Weisman is here representing the “news media” in all its forms. Ellen Wheeler is
representing the legal perspective on these issues. Melinda Smith is a practicing media-
tor. Greg Bourne has extensive policy experience and is a practicing mediator.

Participant expectations

* How to respond to untrue or half-truths in the press?

* Who should be at the table versus having a closed process (participants versus ob-
servers)?

* As mediator, is it possible to negotiate with the press about holding off until the pro-
cess has moved on a little?

* What is the advisability of having an open session with the press invited and also a
closed session (possibly alternating)?

ELLEN WHEELER—LEGAL CONTEXT

» Should ECR processes be done publicly or privately?
» Can we legally have closed conversations?

Note: The mediator asks if a legal requirement for open meetings is applicable.

State open meeting /laws are applicable where state officials are involved. A quorum of a
local decision-making body may require open proceeding. There may be a need to have
less than a quorum present to have a closed meeting. The local body’s legal counsel
needs to make the determination. The mediator needs to make sure that question is
asked.

Federal Sunshine Actmay apply if federal agency is involved (e.g., FCC, Federal Trade
Commission, FERC). Agency legal counsel should make that determination.
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FACA often does not apply in collaborative dispute resolution process. If a group is
controlled or managed by federal agency and advises federal agency, then FACA may
apply. Open meetings required, notices printed in the Federal Register, record keeping,
and other requirements must be met.

ADRA. Communications between a party and neutral may be confidential and may be
exempt from FOIA (notes and communications from neutral, documents exchanged,
caucus or neutral-generated information are confidential). Exception: if documents or
things are exchanged with all parties present, then no confidentiality protection is pro-
vided. ADRA applies to any process to resolve conflict using a third party (neutral or
facilitator) if conflict relates to issue related to:

* Issue in controversy re: federal agency administrative program decision
» Conflicts between agency and stakeholders, or between stakeholders

Parties can agree to more confidentiality than ADRA (can agree to closed meeting;
however, FOIA exemption may not apply to what goes beyond ADRA).

Alttorney-specific issues. If attorneys are involved in the dispute resolutions processes
(especially Department of Justice attorneys), federal guidelines may apply that prohibit
them from participating in public sessions. (They may not comment on evidence.)

State mediation /aws. If state agencies are involved, they may be bound by these.
Mediator should ask the parties to determine state law applicability.

ALAN WEISMAN—PRESS AND CONFIDENTIALITY

I/t is difficult to represent all of ‘media. "Weisman works with print media. So he polled
several members of press and experts in journalistic ethics/ journalistic realities. They
are agreed on a couple points: They have a lot of respect for the idea of mediation. It
can be a great tool for cutting through court system logjams. But why does mediation
have to be held in secret? Why does it have to be confidential? Are we gaining some-
thing, but losing something much greater?

In the area of public policy, where the government is a party, the public has the right and
need to know what its government is doing. When it comes to the government, there is
a real question whether anything should ever be confidential. Regarding environment,
can anything ever be confidential? Who are parties to an environmental dispute? The
environment is the commons — “the stuff around us.” Weisman could think of no ex-
ample of an environmental dispute where there are only two parties involved. These
issues include public health, property values (e.g., TCE in drinking water in Tucson).
The cost of cleanup affects all citizens (e.g., Arthur Kill case which was mediated; did
$10 million settlement really clean up and protect all potentially injured parties?). Every-
one on the planet potentially loses if the environment is degraded. He referred to ex-
amples from his visits to Antarctica doing stories about the ozone hole—people affected
by the ozone hole are not parties to disputes that deal with activities causing the ozone
hole.
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Mediation can protect information from disclosure. Might it not be better to have that
information come out during a public trial? Our constitution makes provisions for public
trials, usually for protection of defendants. But it is also for protection of the public’s right
to know. Press needs to be present to help protect public. Additionally, information may
be leaked (possibly intentionally to benefit individual parties) from a mediation that might
not then be admissible in a later trial. The process suffers in a way it would not suffer in
case of a public trial.

Grey areas. proprietary information. Coca Cola’s secret formula is an example. Do
proprietary issues mean that they cannot be brought to trial? Proprietary information is
not a blanket over all their activities. Also, proprietary information should not be used as
a cloak to protect corporations or governments from being embarrassed.

The press Is becoming more and more concerned about secrecy. Press will become
itchier and itchier on this topic. Weisman holds up a USA 7oday with the headline “Se-
cure Is Often Secret.” He gives an example of government information that is being
held secret—the “language of secrecy order itself is secret.” The problem in this country
currently is that “everything is being considered secret.” In writing an article on electricity
deregulation, he found that the present administration views its energy policy as secret
as well. He asks: What could possibly be the defense for this position? This makes the
press more concerned about what mediators are doing.

Distinction between general press and aavocacy press (journalists who really represent
one side in a negotiation or issue). Advocacy journalism has an important place in our
society. Pre-Bill of Rights, there was no opportunity for the public to know what tax
dollars were being spent on, or how these decisions were made. Benjamin Franklin, a
general interest journalist, and Thomas Paine, advocacy journalist who wrote Cornrmon
Sense, helped make it possible for all of us to “do what we do.” And for as much money
as goes into U.S. media, more money goes into public relations industry, paid for and
used by all potentially polluting corporations and the U.S. government. Advocacy jour-
nalists become the public relations side for injured parties in environmental disputes.
Weisman says that he’ll give them the benefit of the doubt in countering the well-heeled
onslaught from other side. Why should press be seen as an impediment to bringing
companies to justice for environmental contamination?

Question: What about a transcript being made of mediations for the press? Press would
like that. But, audience expresses concern, would it affect the mediation itself?

GREGORY BOURNE—CASE EXAMPLES
In addition to being a professional mediator/facilitator, Bourne is a columnist, so he
appreciates the role of the press in society. He is also the director of a small nonprofit

that attempts to reengage citizens in the public process—it requires keeping people
informed.
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Case. The EPA asked Bourne and a colleague to conduct an assessment of prototypical
environmental justice case—the siting of a PVC facility in a predominantly low-income
neighborhood in “cancer alley” (Louisiana). The community was split along economic,
rather than racial lines. Issue: Is this something that can be mediated to diffuse emo-
tions and resolve issues? A civil rights investigation was going on; lawsuits were pend-
ing; therefore traditional mediation was not necessarily appropriate. They convened a
series of three meetings to allow parties to learn what was going on. The case was
highly covered in the national press. Meaningful discussions required private conversa-
tions. Three confidential meetings were held: state agencies and industry; state and
proponents; state and opponents. At the first meeting, a press person arrived, and the
mediator reported that the meetings were closed to the press. Had the press stayed, the
meetings would not have occurred. The mediator indicated that he’'d be glad to talk to
the press about the present and future process, but the conversations themselves had
to be held privately. The press left without controversy and agreements were reached.

MELINDA SMITH—CASE EXAMPLES

Case. In Catron County, New Mexico, the heat of tension between the Forest Service,
ranchers, and loggers arose over grazing and logging issues. Threats of violence in the
community were covered by the national and international press. A local militia formed
and a U.S. flag was burned by them on county steps, and a county ordinance was
created that required every citizen to own a gun. A local doctor asked Smith to come
into the community and see if anything could be done about the threat of violence. Many
members of the community were not happy with how the press portrayed them. They
felt their lifestyle was being misrepresented. The first challenge for Smith was that the
funder of the process (the local physician) was a documentary filmmaker who wanted to
bring a film crew for the first meeting. There was concern that the stakeholders, who
had never sat down together before, would not establish trust with cameras in the room.
The film crew came to the first meeting against the mediator’s request. He knew some
members of the group and had asked the group whether they would allow filming.
Despite some reluctance, the group did agree to allow them to film. Over the course of
four years, the group had a film crew at every meeting and at field trips. An interesting
effect occurred (the Hawthorne effect): All the participants were on their best behavior.

As the group matured, they developed a set of ground rules about working with the
media. People could talk with the press, but they needed to represent only themselves
and their individual perspectives. The steering committee was to be informed, and they
informed all group members whenever the press would be present. There were no
limitations on presence of press during group meetings.

Case: This was a hot community dispute where the mediators wanted to create an
atmosphere of trust, which is the basis of concern about press participation. The dispute
involved the decline of the antelope population. Parties were the Forest Service, state
Game and Fish Dept, ranchers with good land stewardship and collaborative processes,
and a wildlife group. The concern was that a wildlife group had used the press to their
advantage to malign ranchers and compromise the Forest Service regarding the lack of
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action. Personal enmities had gone on for 20 years. There was a desire on the part of
the ranchers to bring everyone to the table in a confidential setting to exchange goals
and do some problem solving. It took two months for the mediator to get an agreement
to come to the table. Most groups did not want media coverage at the meeting; they
wanted to create trust. A set of ground rules was negotiated for the first meeting includ-
ing that it would be a confidential meeting. But someone let reporters know that meeting
would occur; three reporters showed up at first meeting. Several groups threatened to
leave the meeting if the media stayed. This was contrary to the ground rules everyone
had agreed to.

Questions. Allow press to stay? Should we spend meeting time discussing whether to
let the media stay or not? Should we tell the media to leave? What happens next if they
don’t?

What happened? Reporters were told that the group had decided on confidentiality as a
ground rule, talked about ADRA, and told the press that they would be welcome to a full
report (including flip charts and the decisions made), and that at the meeting, the group
would take some time to discuss within itself how they wanted to deal with the press.
One of the three reporters insisted on staying—and after an “eyeball to eyeball discus-
sion,” finally left. The press was given a full report after the meeting was over. Question:
Did the mediator take on too much authority for the group? Should the group have dealt
with it themselves? Smith: | felt that getting the meeting to occur had been so difficult
that discussion of the press issue would have undermined the willingness to continue.
On the second day of the meeting, the group decided that all future meetings would be
open to the press.

QUESTIONS AND RESPONSES

Question: Does ADRA take precedence over state sunshine laws?

Answer: No. States are governed by state sunshine laws. Are there ways to avoid it?
Don’t have a meeting with a quorum of the group. It's a tricky legal analysis regarding
overlapping legal requirements (e.g., state open records law may be more expansive
than FOIA).

Question: What is the obligation of the media to be accurate and truthful?

Answer: The media is obliged to be accurate and truthful. Lazy, irresponsible and cor-
rupt journalists exist. That's true of all other professions as well. Journalists police each
other. It is incumbent on anyone who feels that the press got it wrong or they were
maligned to complain directly to the press. Corrections are printed regularly. There is a
fact- checking process—editors assign a fact checker to call all interviewees to make
sure the writer got it right and verify the facts with other sources. More mistakes are
printed in books than anywhere else.

Questiorr. What should public policy professionals be doing when communicating with

the press to ensure accuracy?
Answer: The press gets flooded with press releases, and it's hard to fact check them. A
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good press agent will be making contacts with the press and will make an attempt to
know them. Federal agencies have press advisors. A good press officer will be alerting
editors and reporters about upcoming controversial issues and giving significant points.
Anyone can call the press; you do not need to be a press officer. Every newspaper in
U.S. has made phone numbers and e-mail addresses of reporters available. Reporters
do read those letters.

Question: Are journalism, news business and entertainment really mixed these days?
Answer: The blurring of the line between journalism and entertainment is disturbing.
Entertainment is the biggest industry on the planet and it should not be used as news.
There is a “tyranny of entertainment.” People have stopped reading. Authors especially
need to compete with this to communicate in a language that people are most likely to
pay attention to. Weisman represents informative journalism. When he refers to media,
he means the news-rendering branches of the media. To the extent that news media
has been taken over by large corporations that also run entertainment businesses, there
is a big problem. Internal censorship is a problem. Balance and accuracy are two differ-
ent things.

Question: Is talking to press “on background” a way to bring the press into mediation
process?

Answer: This is an interesting idea. Perhaps even mediators have spoken “on back-
ground” or leaked news when they're disgruntled with how a process is going. Is there a
difference? For example, for a mining company and various citizen groups, the media-
tion process turned out to be beneficial to all involved. Policies about future mining
processes were agreed to before the mining occurred. It was pretty boring for the press
to be involved, but if a government agency had been involved, it would have been
incumbent on the press to be involved (boring or not). Another example muddled by
leaks. If there had been a public trial, information would have been public. A lawsuit
ensued, information did become public. Are taxpayers paying for public mediation as a
substitute for a trial? The public wants to know where their tax dollars are going.

Question: How, as neutral, do you manage effects of media war that may ensue when
media has been excluded from meetings?

Answer: 1If a position battle occurs in the press, this creates more animosity and may
prevent productive conversations from going on.

Question: Could you widely invite the media, with one specification: if they come, they
must stay throughout the whole process?

Answer: This would ensure that the press got the “whole story.” Complete coverage is
an important issue in journalism. It would provide a context for the meeting, not encour-
age focus on one side only.

Question: Did Melinda Smith’s second example potentially fall under the ADR Act?
Answer: This is related to a decision about grazing policy. An audience participant
argued that the parties made a decision to have a closed meeting, which is supported
by ADRA; the press has no right to change what the parties wanted.
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Comment (Weisman): Case-by-case, Weisman cannot think of any cases regarding
public lands where the public should not have a right to know what is going on in the
meeting, which right can be protected by the press. There is an ADRA exception to
confidentiality—where disclosure is necessary to protect public health and safety. If the
press were allowed to observe any meetings that involve the use of public lands, there
would be no problem. He gave an example in which a journalist convened the meeting
of the adverse interests.

Comment (Wheeler). Maybe the stage at which meetings are being held is determina-
tive of need/opportunity for public scrutiny. Make press representatives stakeholders,
and work with them to identify confidentiality-related interests and work out a process
that can address the need for privacy and public right-to-know.

Comment (Weismarn): There might be such a situation. A blanket law does a poor job of
dealing with reality. Using Greg Bourne’s example, why should we be “catering” to the
company’s needs?

Comment (Bourne): There are situations in private brainstorming where parties would
be comfortable to consider possible solutions that they would never allow to be attrib-
uted to them in a public arena. He feels you would undermine the public interest if you
do not allow private brainstorming to occur.

Comment (Weismarn). He feels ADRA was passed by interests that wanted to negotiate
important issues in private. More and more is getting proprietary in today’s world. Water,
plant genetics—all becoming private commaodities. He reiterated his concern about
“creeping secrecy.”

Comment (audience member, who has worked both sides of the /ssue): | strongly sup-
port inviting the press in. Otherwise, it encourages distrust and questions about secrecy.
Comment (audience member): | suggest briefing and educating the press about what's
going on before it occurs. For example, the Gang Summit in Pittsburgh—the press
coverage was positively affected by educating them about the objectives of the meeting.
Comment (Weismar): This would incur gratitude from the press.

Comment (audience member). In the situation where there is an intra- or interagency
conflict, what might be ways of handling the dispute? Certain agency personnel might
be selected to represent an agency in negotiations. A representative might be willing to
take positions in negotiations that will require a good deal of “marketing” internally. The
early revelation of position could negate the viability of an option. What happens if
information made public gets ahead of mediator’s ability to pave the way with parties?
Answer (Weisman): These types of things happen all the time. You can negotiate an
embargo of information with the press. “On the record,” “on background,” and “off the
record” can all be negotiated. Press challenges to these requests are rare.

Comment (Bourne): This is ironic, because openness is what our business is all about.
In over 20 years, he can count on one hand the cases where the press has been an
issue and feels that having confidentiality protection for certain situations is helpful. For
the most part, “the press is our friend.” The entire process should be open and transpar-
ent. The public should understand how the decision came about and what it is based
on. An informed reporter can be a terrific asset to educating the public about the pro-
cess.
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Question: Can the mediator go “off the record™? Or is that a breach of our obligations of
confidentiality?

Answer (Weisman).: All experts he talked to had no objections to confidentiality in media-
tion for private parties. But when government entities and the environment are involved,
the objections arise. There are more parties than you can fit into a single room on any
environmental issue.

Question: How does this relate to executive sessions of public entities? Decisions are
still made in public. And executive sessions are the way the press is most abused.
Answer (Wheeler). The first question is not whether it must be open; it is “Is there such
a level of public interest that the meeting should be open?” Ask, should we be proactive
about how we report, how the local press will be satisfied that they are getting the infor-
mation?

Comment (audience member): There is a distinction here between negotiated mediation
agreements that include confidentiality provisions versus public processes that are
usually open and suddenly become closed.

Comment (audience member). Ms. Smith’s second example—respect ground rules, and
if the press is unwilling to leave, negotiate with the press.

Question (audience member). There are times when members of the press do not see
that a particular way of reporting the issues that does not contribute to public under-
standing, but may contribute to maintaining hostility. What can the press do to assure
more responsible reporting?

Answer (Weisman): It is a shame that we do not live in a perfect world. He prefers
magazine article writing, because he gets more space to cover an issue fully. His view is
that regarding the 9/11 coverage, Peter Jennings was the more responsible journalist
because he put events in a historical context. The more open (and less adversarial) the
mediator and parties can be with the press, the more likely that coverage will be accu-
rate and responsible.

Comment (audience member): There are lots of opportunities for negotiation of cover-
age with media. But mediators need to be careful about being overprotective about the
media. If we do our job of creating a safe and comfortable environment for conversation,
participants will no longer notice that media is there.

OuTcoME

* Involve the media more widely by:
—Request they stay for the duration of process
—Provide a context for the meeting (avoid one-sided reporting)
—NMake transcripts available for portions that the press could not attend
—Devise a way to provide all media with a complete opportunity to learn all the views
(press conference?)
* ADRA / blanket laws do not deal with the usual scenario.
* Preliminary private meetings may be okay, if they’re focused on convening, or where
privacy is critical to getting the process off the ground.
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* Brief the press early/in advance of discussions occurring.

* Look at the potential of “embargoing” information—this is negotiable with the press.

 “Off the record” is also negotiable with the press, but parties and the reporter must
agree.
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RESTORING THE EVERGLADES: EVOLVING
STRATEGIES FOR BuILDING CONSENSUS AND
REsoLvING CONFLICTS

THURsDAY, May 16, 2002—10:30 A.M.—12:30 pP.m.

MODERATOR

Rock Salt, South Florida Ecosystem Restoration Task Force
Jay Slack, U.S. Fish & Wildlife Service

RounDTABLE ABSTRACT

The roundtable will focus on a thoughtful consideration of the evolving strategies for
building consensus and resolving conflicts associated with recent and ongoing federal
and state efforts to restore the Everglades. The discussion will emphasize process
design approaches used, along with evolving institutional structures and capacity build-
ing, and their contribution to improved environmental decision making. A roundtable
discussion will follow involving several third-party neutrals and participants in these
processes to highlight some of the lessons learned that might be applied to other com-
plex ecosystem restoration efforts.
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RoOUNDTABLE SUMMARY

MaIN DiscussioN PoinTs
MicHAEL ENG: INTRODUCTION

Session overview: We will first talk about the process of reaching a broad-based con-
sensus on restoring the Everglades, then the challeng