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Please circulate these questions on use of environmental conflict resolution (ECR)
 within your department or agency to headquarters and field offices and to legal departments and program offices as appropriate.  The deadline for return of surveys is September 30, 2004.  For further information on the survey or this ECR initiative, please contact Kirk Emerson or Cherie Shanteau at (520) 670-5299 or Dinah Bear at (202) 395-7421.  Please return responses by email to Pat Mahalish at mahalish@ecr.gov.

Department/Agency Responding:  U.S. Department of the Interior
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Position:   Director, Office of Collaborative Action and Dispute Resolution

Contact Information:  phone 202-327-5352

email Elena_Gonzalez@ios.doi.gov

Date Submitted: Sept. 30, 2004

1. Within your department/agency, where is the formally assigned leadership for alternative dispute resolution (e.g., the designated dispute resolution specialist) located (e.g., in policy office or general counsel office or other location)?  Describe the position(s) title and responsibilities.  Is the position fully funded or collateral duty?

Current State:


The designated Dispute Resolution Specialist (DRS) in the U.S. Department of the Interior (DOI) is the Director of the Office of Collaborative Action and Dispute Resolution (CADR) located within the Office of the Secretary under the Assistant Secretary for Policy, Management and Budget. The DRS is a full-time career position (GS-0301-15).  

The CADR office has a total of 5 FTEs:  
one GS-15 Office Director; three GS-14 program managers; and one GS-9 administrative support specialist.  Currently, the Director and two GS-14 program manager positions are funded.  Another senior level employee is on a non-reimburseable detail and manages the Native American program area for the CADR office, and is acting as the Bureau Dispute Resolution Specialist (BDRS) for the BIA.  The CADR office supplements its staff using details whenever possible, and always works with teams of interested individuals on all of its cross-cutting projects and initiatives.

The CADR office carries out the DRS function under the Administrative Dispute Resolution Act (ADRA), and is responsible for promoting full implementation of the Department’s ADR policy, which encourages the use of collaborative decision-making, alternative dispute resolution and negotiated rulemaking processes throughout the Department.  Application of these tools is encouraged in all areas of the Department’s work:  workplace, procurement, programmatic, and regulatory/public policy.  The CADR office serves as the Department’s centralized repository of policy, guidance and information on the appropriate use of these tools, and provides technical assistance and consultations on assessment, process and program design, neutral selection, contracting for ADR services, and monitoring and evaluating results.

To carry out its function, the CADR office established the Interior Dispute Resolution Council (IDRC), comprised of designated Bureau and Office Dispute Resolution Specialists.  The IDRC includes representatives from the 8 bureaus and the Office of the Solicitor, the Office of Regulatory Affairs, the Office of Policy Analysis, the Office of Hearings and Appeals, and the Office of Acquisition and Property Management.  The CADR office works in collaboration with the IDRC to develop Department-wide policies, guidance, quality standards, tools for tracking and evaluation, mechanisms for accessing qualified neutrals, promotional materials, educational forum and targeted skills training to promote and advance the appropriate use of ADR throughout DOI.  This approach encourages effective coordination across all bureaus and offices. 

Each bureau is expected to replicate the CADR model within their own organization by  designating a full-time career BDRS with parallel organizational placement and function within the bureau, and establishing an internal team or network of bureau representatives to work collaboratively on ADR issues. 


Not every bureau has agreed to designate a full time BDRS, as requested by the CADR office, but each bureau has designated someone to serve in this capacity for their bureau and to work on the IDRC.  Current BDRS positions are as follows:

Bureaus:
Bureau of Indian Affairs (BIA):  


Acting full-time senior level employee in CADR office on a long-term detail.

Bureau of Land Management (BLM):  


Full-time GS-14 (Bureau Dispute Resolution Manager) in the Office of Assistant 


Director for Renewable Resources and Planning, with a full-time dispute resolution 


specialist, GS-9/11/12. 
Bureau of Reclamation (BOR):  


Full-time GS-15. (currently vacant)

U.S. Fish and Wildlife Service (FWS): 


Collateral duty GS-13 in the Division of Policy and Directives Management.
Minerals Management Service (MMS): 


Collateral duty GS 13 in the Office of Policy and Management Improvement.
National Park Service (NPS):  

Collateral duty GS-13 in the Office of Human Resources.

Office of Surface Mining (OSM): 


Collateral duty GS-15, Chief, Office of Planning, Analysis and Budget.

U.S. Geological Survey (USGS): 

Part-Time GS-15 with two full-time ADR staff positions, Office of Ethics and ADR.

Other Departmental Offices:
Office of the Solicitor (SOL):   

Collateral duty, SES, Associate Solicitor for the Division of Administration.
Office of Hearings and Appeals (OHA):  

Part-time, GS-15.

Office of Regulatory Affairs (ORA):


Collateral duty, GS-14.
Office of Policy Analysis (OPA):  


Collateral duty, GS-13.
Office of Acquisition and Property Management (PAM):


Collateral duty, GS-13.
Several Bureaus and Offices, including the Bureau of Reclamation and the Bureau of Land Management, the Office of Hearings and Appeals, and the Office of the Solicitor, have established their own internal ADR teams or networks to work under the BDRS’ leadership within their organizations, just as the IDRC works with the CADR office at the Departmental level.  This promotes greater communication and coordination between DC and the field and internal collaboration within bureaus and offices.  Through this organizational structure, the Dispute Resolution Specialist has established a capacity to work across bureaus and offices and to penetrate within bureaus and offices and into the field.
Background:  From 1994 until 2000, the designated Dispute Resolution Specialist for DOI was the Director of the Office of Hearings and Appeals. The DRS function was a collateral duty and the Department’s ADR efforts were highly de-centralized and uncoordinated.  The current DRS organizational placement, function, and supporting organizational structure are the result of the findings of an extensive ADR review undertaken in early 2001.  The Department established an interagency team to review the Department’s ADR policies, programs and organizational structure, and recommend an action plan for strengthening coordination and improving ADR efforts throughout DOI.  The team conducted an extensive internal review process and benchmarked 22 other federal agencies to:

a. determine the optimal organizational placement of the DRS’ function;

b. develop an organizational framework to support full implementation of the Department’s    

    ADR policy under the leadership of the DRS;

c. clarify the appropriate allocation of resources to support the DRS function and   
implementation of the Department’s ADR policy;

d. identify ways to reduce administrative redundancy, and improve customer service and the 
quality of ADR programs.

The criteria identified for determining the optimal placement of the DRS function were:

-Access to senior management

-Neutrality 

-Independence

-Visible and accessible to all users

-Support - champions and resources

Copy of Report on ADR review attached:  “ADR at a Crossroads:  A Review and a Plan for Action.”  Attachments B-I available on request.

2.  Is there another person in your department/agency specifically assigned responsibility for ECR?


No.  The CADR office works in close cooperation with the Office of the Solicitor and coordinates its work with all bureaus and offices of the Department, but the CADR office was established within the Office of the Assistant Secretary for Policy, Management and Budget to provide the Department’s leadership on ADR, including ECR.  The Department’s policy on ADR covers all applications of ADR and collaborative decision-making processes, including environmental and natural resource applications.  The CADR office and the IDRC are responsible for leading and coordinating DOI’s efforts on ECR.  The CADR office strives to model good collaborative process in how it approaches its mission and in how it functions.


Under Secretary Norton’s leadership, the Department of the Interior has also established a team responsible for promoting the Secretary’s 4 C’s philosophy, and the CADR office is one member of that team and is careful to avoid duplication of efforts.  The “4 Cs, Partnerships and Collaborative Action” team is comprised of field and headquarters representatives of all bureaus and Departmental offices and has focused its efforts on furthering the use of upstream partnerships and community-based approaches to planning, managing and problem-solving.  
3.  How is ECR funded?



a.   Are there specific appropriations focused on ECR?



b.   Are ECR costs considered administrative costs charged to other program costs?



c.   Do agencies allocate appropriations for ECR by project or through a general 


      ECR/ADR program?

a.  There generally are not specific appropriations focused on ECR, although there may be some 

     exceptions to this general rule.

b.  ECR costs are frequently charged to other program costs.  

c. In most instances, DOI bureaus and offices fund individual ECR projects, rather than 

    funding an ECR/ADR program.

The operation of the CADR office is funded through the DOI’s Departmental Management 

Account for the Office of the Secretary.  The appropriations provided to this office fund ECR 
efforts as well as other areas of ADR, including other program areas, workplace, procurement, 
regulatory and public policy issues. The CADR office provides seed money to leverage funds 
and support for significant cross-cutting “demonstration projects” or “pilot projects” and 

selectively funds other Department-wide initiatives to increase and improve the use of ADR 
processes (e.g. tracking system and evaluation of ECR cases; education and awareness training).  
As a general rule, DOI’s bureaus and offices do not designate appropriations focused

on ECR and collaborative decision-making processes, but often the office involved in an ECR 
process will at least share the associated costs with the other parties agreeing to participate in the
process. The general policy concerning funding for an individual ECR process or an ECR 

program is that the bureau or office participating in the process or designing the program must 
find the funding to support it.  This is considered an operational cost to the office/s responsible 
for handling the case/s or issue/s being addressed through ECR.

DOI bureaus generally allocate funding in support of a specific ECR project.  However, the 
BLM and the BOR have provided annual budgets to support the Bureau Dispute 
Resolution Specialist functions, which could be used to support ECR.  In both instances, the 
funding was not sufficient to fund all of the bureaus’ costs related to ECR.  Each Bureau Dispute 

Resolution Specialist (BDRS) used the money for training, education, and promotional materials 
and to support demonstration cases, or pilot projects.

4.   What are ECR funds used for?

a. ECR program development, education and advocacy
b. Specific ECR projects
Other

CADR funding is used for program development, education, advocacy, specific ECR 

projects and cross-cutting initiatives.  

CADR’s work falls in to three major categories: 
1.  Build infrastructure to support use of CADR processes, by establishing policies, mechanisms for acquiring neutrals, common tracking and evaluation systems.

2.  Improve capacity of DOI employees to initiate and participate in CADR processes, through dissemination of information, guidance, tools, education and training, coaching and assistance with referrals and selection of qualified neutrals.
3.  Increase use of CADR processes, through advocacy, identifying and developing pilot and demonstration projects, and providing assistance with system and process design.
As described earlier, bureaus use ECR funds primarily for training, for projects or cases and 

for implementing solutions achieved through an ADR process (e.g. an agreement to use an 
adaptive/collaborative approach to monitoring).  There is a need for greater commitment of

resources to support capacity building efforts both for government and for communities, to 

enhance the ability to participate in these processes.
5. What other resources are available to support ECR?

Strong departmental policy on ADR since 1994.

Training and education through Department and bureaus.

CADR website – an information clearinghouse. 

IDRC with roles as CADR liaison and experts in their respective bureaus and offices responsible

for establishing their own CADR networks within their organizations.  e.g. SOL ADR working 

group; BLM ADR Advisory Council with three sub-groups; BOR ADR Advisors.  The IDRC 

members serve as the BDRS for their bureaus and departmental offices (as described earlier). 

The Solicitor’s Office ADR working group. (copy of establishment memo attached).
CADR and Bureau Interagency Agreements with the USIECR.

The Department of the Interior’s 4Cs, Partnerships and Collaborative Action team.

Interagency ADR Working Group Steering Committee comprised of Federal agency Dispute Resolution Specialists and and the Civil Enforcement and Regulatory and Public Policy sections of the Interagency ADR Working Group.

The Environmental Conflict Resolution Roundtable 
sponsored by the USIECR.

National Roster of Consensus-building and Dispute Resolution practitioners and Native Practitioner Network.
6.  What specific incentives/disincentives exist within your Federal agency for using ECR?

Incentives:

Support of senior level champions in the Office of the Secretary, the Office of the Solicitor, the Offices of the Assistant Secretaries, and Bureau leadership.
Secretary’s 4 Cs philosophy and inclusion of 4 Cs performance measures in SES performance standards.

Secretary’s memo of April 2001 on the importance of effective conflict management (copy attached).

CADR office and BDRS available to provide early assistance without additional cost.
Avoidance of delays and cost associated with litigation when feasible.
Disincentives:

Difficulty in finding funds, staff time and senior commitment to support long-term projects.
Continuing resistance from some attorneys and some managers to use of process. Fear of losing control or abdicating responsibility.
Lack of resources available to support capacity building both for government employees and for other parties.

Lack of understanding of value/benefits of appropriate use.

Insufficient collection of data and evaluation of process to demonstrate value of ECR processes, primarily anecdotal to date and stories may or may not be good examples of ADR.  

Judgment fund cannot be accessed unless settling litigation, so may have concerns over funding 

 
implementation of agreements reached through early collaborative decision-making process.

The budget process does not provide any rewards or incentives for choosing to work this way.
7.  What statutory/regulatory frameworks/authorities are involved when using ECR and what specific challenges do they pose for effectively using ECR (e.g., the Federal Advisory Committee Act, the Administrative Dispute Resolution Act, the Negotiated Rulemaking Act, The National Environmental Policy Act)?
The Federal Advisory Committee Act (FACA) is viewed by many DOI managers at all levels of the agency as posing challenges for collaborative decision-making processes and for ADR processes.  Some believe this “fear of FACA” is warranted and others suggest it is an excuse for not engaging all interested stakeholders in contentious public policy decisions.
The Administrative Dispute Resolution Act (ADRA) is more focused on downstream litigation 

and issues in controversy, rather than on upstream opportunities to prevent and manage conflict  

through collaborative processes.  The confidentiality provided under the ADRA is limited and 

in designing processes, parties must be careful about knowing the limits of the protection 

provided under the ADRA.  The ADRA exceptions to the Federal Acquisition Regulations

(FAR) are not well understood by procurement offices and can hinder or delay parties’ ability to 

negotiate an agreement on an acceptable third party neutral.
The Negotiated Rulemaking Act is not well known.
The National Environmental Policy Act endorses collaboration as the preferred approach to 

addressing environmental concerns, but agencies are still more comfortable using the traditional 

scoping process rather than designing a collaborative process to address environmental concerns.
The Alternative Dispute Resolution Act of 1998 applies to cases in Federal courts and reflects 

the full spectrum of opportunities to use ECR processes.
The Graves Repatriation Act and the National Historic Preservation Acts require consultation – 

these are usually triggered by “land” actions.  Is this ECR?
8. When an ECR process is under consideration for a particular application, what specific resource issues arise that would limit its use (e.g., travel budgets for face-to-face meetings with parties in negotiation)?
Travel costs, especially for attorneys, and sometimes for bureau employees depending on state of 

budgets and the time of year.  The Office of the Solicitor in DOI generally does not have 

funds for travel expenses or for training.  The travel of bureau employees is curtailed as budgets 
tighten, particularly at the end of the fiscal year.
Time required for someone with decision-making authority to participate in the process and also

to do the necessary internal work of coordinating within the agency and keeping everyone 

apprised and engaged in vetting the proposed solutions developed during the negotiation process.

Cost of using a skilled third party neutral; and issues over contracting neutral services and 

transferring funds when parties agree to share costs.
Parties’ lack of capacity to participate effectively and difficulty of getting participants trained in 

advance.  
9. What substantive program areas (including areas for interagency deliberation) do you think would particularly benefit from the use of ECR in the next four years (e.g., decommissioning federal facilities or wetlands mitigation)?

Hydro-re-licensing cases; various permitting cases; natural resource damages act cases; development of resource management plans; and Tribal consultations on ECR issues.

A survey of all Solicitors’ offices, and a conflict inventory for each bureau, are underway now and will generate additional input on this question.
10. Is your department/agency taking steps to increase the use of ECR?  If so, please describe.  What additional recommendations do you have for increasing the use of ECR in your department/agency?
Yes.  The CADR office and the IDRC and SOL have initiated several demonstration and pilot projects to increase the use of ECR, including:
Early Case Assessment Program for Office of the Solicitor
Conflict Inventory for each bureau
Interior Board of Land Appeals Pilot Project

Interior Board of Indian Appeals case referrals to CADR office

Cases being identified in BLM, NPS and BIA
BIA pilot projects being designed for fee to trust land acquisition and Tribal governance 
disputes
SOL survey of attorneys

Development of tools to assist in employees in deciding when and how to use ECR processes
Workshops and Training – negotiated rulemaking; government to government consultation; collaboration framework tools; ADR in the Courts for SOL; hydro re-licensing collaboration; joint fact-finding; conflict management awareness training; public participation training; Interagency Collaborative Conservation Training; and DOI Dialogue on Collaborative Conservation and Cooperative Resolution.

CADR Website 

Close coordination of efforts between CADR and SOL

Additional recommendations:

Bureau designations of full-time BDRS with relevant background, skills and experience to assist

bureau employees in identifying and assessing ECR opportunities, in early planning and design 

of effective processes, in coaching on participation/negotiation/advocacy in an ECR process, and 

to provide internal coordination and support to external neutrals. 

CADR office continues to identify and initiate the design of two cross-cutting pilot or 

demonstration projects per year in coordination with bureaus and offices and field personnel.

Consistent tracking and evaluation mechanisms throughout DOI will be developed in FY 05.

Greater focus on promoting use and making the case for value added by ECR.

11. Please identify and describe at least two cases (either already in the Briefing Report for Federal Department Leadership or additional ones) that best illustrate:
· Any benefits derived from using ECR; and,

· Any costs associated with using or not using ECR.
Las Cienegas National Recreation Area, Arizona (BLM).  In 1996, the BLM formed a group, consisting of BLM, Arizona State agencies, user groups, grazing and mining interests, as well as conservation interests, to develop a land use plan for what was to become the Los Cienegas National Recreation Area. A previous effort to bring these groups together in the late 1980’s had failed. In this effort, the group used a third-party neutral to apply ECR techniques to help the interests represented in the group to reach consensus on a variety of issues. This effort succeeded in producing a plan for the Las Cienegas NRA that was used by Congress as a basis for the legislation which statutorily created the Las Cienegas NRA. 

Swan Valley Conservation Agreement. In 1995, the Fish and Wildlife Service, the U.S Forest Service, along with several agencies of the State of Montana, and a private land owner, formed a group to develop an agreement to protect endangered grizzlies in Swan Valley, Montana. The group used the services of a third-party neutral to help it reach consensus on an agreement that met the interests of all parties, and produced a plan that allowed for the survival of these 
threatened grizzlies.  
Fire Island Negotiated Rulemaking (NPS) involved all stakeholders in the negotiation of new vehicle use regulations on Fire Island National Seashore lands.  Costs associated with this negotiated rulemaking process were time delays with processing the FACA charter, cost of co-mediators to conduct and report on a preliminary conflict assessment and to facilitate the negotiated rulemaking process, cost of travel and meetings of the negotiating committee, and time of NPS managers and other committee members to engage in the process.  The benefits derived were greater understanding of the variety of interests and impacts of the driving regulations, and the development of a new regulation by consensus of all stakeholders which met the needs of the National Park Service, State government, and the 17 local communities including seasonal and permanent residents, local law enforcement, private business, visitors, etc.

Middle Gila Conservation Partnership (BLM) is developing a transportation plan to manage a recreation area.  The Middle Gila “pilot study” area is a region in south central AZ comprised of 100,000 acres of BLM lands, AZ State lands, and Tonto National Forest lands.  The BLM Tucson Field Office has established a working group to guide the management of this popular recreation area in south central AZ.  The Partnership includes representatives of federal land management agencies, AZ Game and Fish, environmental groups, BLM RAC members, and motorized recreation groups, among others, as well as the general public.  BLM’s Tucson Field Office has begun formal land use planning in the area.  Resources and uses on the land include an endangered owl, the White Canyon Wilderness and Area of Critical Environmental Concern, hiking, motorized recreational use, and cultural and mineral resources (copper).

12. If possible, provide an example of a case where ECR did not lead to agreement or resolution of a matter, detailing the reasons why, and what, if any, other benefits were derived or other costs were incurred.
The Office of the Solicitor is identifying examples of litigation that resulted from an ECR process that failed to reach agreement or to resolve the matter.  There are obviously examples where ECR did not lead to agreement or resolution of a matter, and either additional benefits were achieved, and/or additional costs were incurred.  Rather than provide specific case examples, we will share some of the lessons reported from these experiences:
1.  The internal communication and coordination work to be done by an agency in deciding whether to engage in ECR, to prepare for the negotiation process and to keep internal constituencies informed and engaged is as important and as challenging as the negotiation/mediation process with the other parties.

2.  There is a need for greater understanding of FACA and how it impacts the decision to engage in a collaborative decision-making process or the design of a collaborative decision-making process.

3.  It is critical to build the capacity of all parties expected to participate in a collaborative problem-solving or ECR process.

4.  The parties will often narrow the issues to be resolved or generate good information for the future even when ECR did not produce an agreement.

5.  The parties must clearly identify and agree upon the boundaries of the negotiation process at the outset. A clear understanding and common expectations about the process are very important.

6.  There are circumstances when investing in a situation or conflict assessment can help the   parties to determine whether an ECR process is appropriate, feasible and likely to be 
successful.

7.  There is value and need for both upstream and downstream applications of collaborative problem-solving and ECR.  An issue or situation that cannot be resolved through ECR early, could still be successfully resolved further downstream, e.g. in context of litigation or on appeal.

8.  These processes often lead to increased understanding of the resource issues (including the science, laws and regulations) and improved understanding of each parties’ interests and better relationships, all of which may help resolve other conflicts in the future even if the issue at hand is not resolved

� Environmental Conflict Resolution (ECR) is defined for the purposes of this interagency initiative and this survey to mean assisted multi-party negotiations in the context of environmental, public lands, or natural resources issues or conflicts, including matters related to energy, transportation, and land use.  These processes differ from conventional agency decision making by engaging affected interests and agency decision makers more directly in collaborative problem solving.  Assistance from impartial third parties (whether internal or external facilitators or mediators) adds value when addressing complex, high conflict or low trust settings.  ECR processes can be applied at the beginning of a policy development or planning process, or in the context of rulemaking, administrative decision making, enforcement, or litigation and can include conflicting interests between federal, state, local, tribal and industry parties where a federal agency has ultimate responsibility for decision-making .  The principles that guide ECR are derived from professional experience and research in interest-based bargaining, alternative dispute resolution and environmental mediation, consensus building, and collaborative management. 





